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. GENERAL DUTIES

§1.01 OFFICE OF CONSTABLE

§1.01.01 Creation of the Office

Article V, § 18 of the Texas Constitution provides for the election of constables.
Constables serve for a term of four years. The constitutional provision states the
requirements for establishing the appropriate number of precincts in each county
from which constables are elected. It also controls the effect of boundary
changes on constable precincts and the term of office to be served after such
changes have taken place.

From the constitutional base establishing the office of a constable, we turn to
examination of the statutory authority that defines the duties and powers of a
constable. The Local Government Code defines the general powers and duties
of constable as follows:

1. A constable shall execute and return as provided by law each process,
warrant, and precept that is directed to the constable and is delivered by
a lawful officer.

2. A constable may execute any civil or criminal process throughout the
county in which the constable’s precinct is located and in other locations
as provided by the Code of Criminal Procedure or by any other law.

3. A constable expressly authorized by statute to perform an act or service,
including the service of civil or criminal process, citation, notice, warrant,
subpoena, or writ, may perform the act of service anywhere in the county
in which the constable’s precinct is located.

4. Regardless of the Texas Rules of Civil Procedure, all civil process may
be served by a constable in the constable’s county or in a county
contiguous to the constable’s county, except that a constable who is a
party to or interested in the outcome of a suit may not serve any process
related to the suit.

5. The constable shall attend each justice court held in the precinct. [§
86.021, V.A.L.G.C]

If a constable encounters resistance the constable may summon any resident of
the county who is convenient to assist in the execution of lawful process or arrest
of an offender. [§ 86.022, V.A.L.G.C]

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 1



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

The Local Government Code also sets forth strict guidelines for executing and
maintaining a constable’s surety bond or executing a new bond. [§ 86.002,
V.A.L.G.C.] Appointment of deputy constables and reserve deputy constables
operate under the general authority of county commissioners but are directly
supervised by the constable in the precinct in which they serve [§§ 86.011-.012,
V.A.L.G.C]

The commissioners court of a county may declare the office of constable in a
precinct dormant if at least seven consecutive years have passed since the end
of the term of the person who was last elected or appointed to the office and
during that period of the time no person was elected to fill that office, or during
that period a person was elected to that office, but the person failed to meet the
qualifications of that office or failed to assume the duties of that office. If an
office of constable is declared dormant, the office may not be filled by election or
appointment and the previous officeholder does not continue to hold the office
under Art. V, § 18(a) or Article XVI, § 17, Texas Constitution. The records of an
office of constable declared dormant are transferred to the county clerk of the
county. The commissioners court may reinstate an office of constable declared
dormant by vote of the commissioners court or by calling an election in the
precinct to reinstate the office. The commissioners court shall call an election to
reinstate the office if the commissioners court receives a petition signed by at
least 10 percent of the qualified voters of the precinct. If an election is called
under this subsection of the Constitution, the commissioners court shall order the
ballot for the election to be printed to permit voting for or against the proposition:
‘reinstating the office of Constable of Precinct No. that was previously
declared dormant.” The office of constable is reinstated if a majority of the voters
of the precinct voting on the question at the election approved the reinstatement.
[Art. V, §18(h), Tex. Const.]

§1.01.02 Qualifications for Office
A person is not eligible to serve as constable unless the person:

1. Is eligible to be licensed under Sections 1701.309 and 1701.312,
Occupations Code, and:

A. Has at least an associate’s degree conferred by an institution of
higher education accredited by an accrediting organization
recognized by the Texas Higher Education Coordinating Board;
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B. Is a special investigator under Article 2.122(a), Code of Criminal
Procedure; or

C. Is an honorably retired peace officer or honorably retired federal
criminal investigator who holds a certificate of proficiency issued
under Section 1701.357, Occupations Code; or

2. The person is an active or inactive licensed peace officer under
Chapter 1701, Occupations Code.

On or before the 270" day after the date a constable takes office, the constable
shall provide to the commissioners court of the county in which the constable
serves evidence that the constable has been issued a permanent peace officer
license under Chapter 1701, Occupations Code. This requirement supersedes
the license requirement of Section 1701.302, Occupations Code. [§ 86.0021(a),
V.A.L.G.C.]. A constable who fails to provide evidence of licensure or who fails
to maintain a permanent license while serving in office forfeits the office. A
constable who forfeits the office is subject to removal in a quo warranto
proceeding under Chapter 66, Civil Practice and Remedies Code. [/d. At (b).]

§1.01.03 Initial Training and Education for Constables

A public institution of higher education selected by the Texas Commission on
Law Enforcement Officer Standards and Education (TCLEOSE) shall establish
and offer a program of initial training and a program of continuing education for
constables. The curriculum for each program must relate to law enforcement
management and civil process issues. The institution selected under this
subsection shall develop the curriculum for the programs. The curriculum must
be approved by TCLEOSE. [§ 1701.3545(a), V.A.Occ.C.] Not later than January
1, 2006, the public institution of higher education selected by the TCLEOSE,
shall establish the required initial training and education programs.

1.  Each constable must complete at least 40 hours of continuing education
provided by the selected institution each 48-month period. The
Commission by rule shall establish a uniform 48-month continuing
education training period. An individual who is subject to the continuing
education requirements of this Subsection is exempt from other continuing
education requirements under Subchapter H, Chapter 1701, Occupations
Code. [ld. At (b) and (f).]
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§1.02 FEE OFFICERS

The Texas Constitution sets forth compensation guidelines for district, county,
and precinct officers. All county officers in counties having a population of
20,000 or more shall be paid on a salary basis, including all constables and
deputy constables. [Art. XVI, § 61, Tex. Const.] Chapter 154 of the Local
Government Code contains the corresponding statutes for the constitutional
authorization controlling payment of county officers on a salary basis and
defining precinct officer to mean a justice of the peace or a constable.
[§154.001, V.A.L.G.C]

Salaried precinct officers receive their salary in lieu of all fees, commissions, and
other compensation the officer would otherwise be authorized to keep.
[§154.002, V.A.L.G.C] However, certain fees may be retained by salaried officer,
including:

1. Any reward for the apprehension of a criminal fugitive from justice or for
the recovery of stolen property; and [§154.005(c), V.A.L.G.C]

2. All fees, commissions, or payments for delivering notices to vacate
required by Section 24.005, Property Code, relating to eviction actions.
Those notices may be delivered only when not in conflict with the official
duties and responsibilities of the constable. A constable delivering a
notice to vacate must not be wearing upon the constable’s person a
uniform or any insignia which would usually be associated with the
position of constable nor may the constable use a county vehicle or
county equipment while delivering the notice. For the purposes of
collecting fees or serving these notices a constable is considered a
private process server. [ld. at (d).]

Other prohibitions exist as to the payment of fees by the state and counties to
salaried officers that do not affect the constable. [§154.004, V.A.LL.G.C.] In
addition, salaried officers are subject to a setoff against their pay if a
commissioner’s court finds that the officer has, through neglect, failed to collect a
fee or commission that the officer is required by law to collect. [§154.009(a),
V.AL.G.C]

In a county of less than 20,000 population, the commissioners court shall enter
an order setting out whether county officers are to be compensated by fee or
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salary. This does not apply to a county surveyor, registrar of vital statistics, or
notary public, or to a county officer required to be compensated on a salary
basis. Before the expiration of the first month of each fiscal year, the county
clerk shall deliver a copy of the order to the State Comptroller. [§154.022(b),
V.AL.G.C]

An elected county or precinct officer who is aggrieved by the setting of the
officer’s salary or personal expenses may request a hearing before the salary
grievance committee before the approval of the county’s annual budget.
[§152.016(a), V.A.L.G.C.] The request must be in writing, delivered to the
committee chair within five days after the date the officer receives notice of the
salary or personnel expenses, and state the desired change in salary or personal
expenses. [/d.]

§1.03 BAILIFF

§1.03.01 Duties

A bailiff is a court officer or attendant who has charge of a court session by
keeping order, custody of the jury, and custody of the prisoners while in court.
[Art. 1ll, U.S. Const. and Art. 1, § 15, Tex. Const] The Government Code
contains detailed provisions relating to the mandatory appointment of bailiffs in
some district courts in certain counties, and to the permissive appointment of
bailiffs in certain other district courts or in other counties. [§§ 53.001-002,53.031,
and 53.052, V.A.G.C.] Generally, bailiffs take an oath of office before assuming
their duties and perform duties required by the judge of the court including
serving process, subpoenas, warrants, and writs. {§§ 53.001-.008, V.A.G.C]

A district attorney and the court may appoint grand jury bailiffs to attend upon the
grand jury. [Art. 19.36, V.A.C.C.P.] Grand jury bailiffs are to obey the
instructions of the foreperson, summon all witness, and generally perform all
duties as the foreperson may require. [Art. 19.37 V.A.C.C.P.] In addition, the
grand jury bailiff may be responsible for execution of process. If the grand jury is
in session, the bailiff or other officer who receives process shall execute the
process promptly and return it to the foreman. If the grand jury is not in session,
the process shall be returned to the district clerk. Process that is returned
unexecuted should state the reason it was not served. [Art. 20.13, V.A.C.C.P.]

Any person serving as a grand jury bailiff should be aware that the bailiff “. . .
shall [not] take part in the discussions or deliberations of the grand jury nor be
present when they are discussing or voting upon a question.” Violation of this

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 5



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

prohibition may subject the offending bailiff to punishment for contempt of court.
[Art. 19.38, V.A.C.C.P]

§1.03.02 Summoning Jurors — Drawing Names for Jury Lists

The county clerk and the sheriff of the county shall draw the names of the
prospective jurors for a county court from the jury wheel in the presence and
under the direction of the county judge. The district clerk and the sheriff or any
constable of the county shall draw the names of the prospective jurors for a
justice or a district court from the jury wheel in the presence and under the
direction of the district judge. [§62.004(a), V.A.G.C.]

The county or district clerk and the sheriff or constable shall draw the names of
prospective jurors from the jury wheel after the wheel has been turned to
thoroughly mix the jury wheel cards and shall draw the names one by one if so
directed by the judge in whose presence the names are drawn. The names of
prospective jurors shall be drawn at least 10 days before the first day of the term
of court. The county or district clerk and the sheriff or constable shall draw as
many jury lists as are required for the term of the court. They shall record the
names that are drawn on as many lists as the judge in whose presence the
names are drawn considers necessary to ensure an adequate number of jurors
for the term. [/d. at (b)-(c).]

A deputy may represent the county or district clerk or the sheriff or constable at
the drawing. Other persons may be present only as provided by the Government
Code. An official attending the drawing may not divulge to anyone the name of a
person that is drawn as a prospective juror. The names of additional prospective
jurors may be draw as needed in the manner provided by law if it appears at any
time during the term of court that the jury lists already drawn will be exhausted
before the term expires. [/d. at (d)-(f), V.A.G.C.]

§1.03.03 Use of Jury Lists

When a justice of the peace or a county or district judge requires a jury for a
particular week, the judge, within a reasonable time before the prospective jurors
are summoned, shall notify the county clerk, for a county court jury, or the district
clerk, for a justice or district jury, to open the next consecutively-numbered
envelope containing a jury list that is in the clerk’s possession and has not been
opened. The judge shall also notify the clerk of the date that the prospective
jurors are to be summoned to appear for jury service. [§62.012(a), V.A.G.C.]
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On receiving the notice from the judge, the clerk shall immediately write on the
jury list the date that the prospective jurors are to be summoned to appear and
shall deliver the jury list to:

1. The sheriff, for a county or district court jury; or
2. The sheriff or constable, for a justice court jury. [/d. at (b).]

§1.03.04 No Summons for Jury Service on General Election Day
Prospective jurors may not be summoned to appear for jury service on the date
of the general election for state and county officers. [§62.0125, V.A.G.C.]

§1.03.05 Summons Procedure for Jury Service by Sheriff or Constable
Except as provided by Section 62.014, Government Code, the sheriff or
constable, on receipt of a jury list from a county or district clerk, shall immediately
notify the persons whose names are on the list to appear for jury service on the
date designated by the judge. The sheriff or constable shall notify each
prospective juror to appear for jury service:

1. By an oral summons; or

2. If the judge ordering the summons so directs, by a written summons sent
by registered mail or certified mail, return receipt requested, or by first
class mail to the address on the jury wheel card or the address on the
current voter registration list of the county.

3. Delivery of a written summons is sufficient if the mail containing the
summons is received by a person authorized by the United States Postal
Service to receive it. The content of an oral or written summons to
appear for jury service is sufficient if it includes the time and place for the
appearance of the prospective juror for jury service, the purpose for
which he is to appear, and the penalty for his failure to appear as
required. [§62.013(a) — (d), V.A.G.C/]

§1.04 SUMMONING JURORS FOR JUSTICE COURT

In addition to other methods of jury selection provided by the Government Code
set out above, a justice of the peace may issue a writ commanding the sheriff or
constable to immediately summon a venire from which six qualified persons may
be selected for jury service if:
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1. Ajury case is pending for trial at a term of justice court; or

2. The court does not have a sufficient number of prospective jurors
present whose names are on the jury list and who are not excused from
jury service.

3. Jurors who are impaneled shall remain in attendance in the court and,
until discharged by the court, may serve as jurors in any case before the
court. [§62.411,V.A.G.C.]

§1.04.01 Summoning Prospective Jurors Directly to Justice Court

A county that uses interchangeable juries under Section 62.016, Government
Code, may summon a prospective juror to report directly to a justice court in the
precinct in which that person resides. The justice of the peace of the justice
court to which prospective jurors are summoned for jury service in this manner
shall hear the excuses of the prospective jurors and swear them in for jury
service. A justice of the peace may command the sheriff or constable to
immediately summon additional persons for jury service in the justice court if the
number of qualified jurors, including persons summoned under Section 62.016, is
less than the number necessary for the justice court to conduct its proceedings.
[§62.412(a) — (c), V.A.G.C ]

§1.04.02 If Jury Is Incomplete

If the jury is left incomplete after the parties make peremptory challenges, the
justice shall direct the sheriff or constable to summon others to complete the jury;
and the same proceedings shall be had in selecting and impaneling such jurors
as are had in the first instance. [Rule 552, T.R.C.P.]

§1.05 CONSTABLES AS PEACE OFFICERS

The Texas Code of Criminal Procedure classifies constables and deputy
constables as peace officers. [Art. 2.12(2), V.A.C.C.P.] Law enforcement
officers are licensed by the Texas Commission on Law Enforcement Officer
Standards and Education (TCLEOSE). [§1701.302, V.A.O.C.]

§1.05.01 Peace Officer Duties and Powers

Peace officers’ duties primarily affect the public, that is, the prevention of crime
and arrest of offenders. By command of statute, it is the duty of every peace
officer to:

1.  Preserve the peace within the officer’s jurisdiction by all lawful means;
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2. Interfere without warrant to prevent or suppress crime where authorized
by the Code of Criminal Procedure;

3. Execute all lawful criminal process issued to the officer by any
magistrate or court;

4. Give notice to some magistrate of all offenses committed within the
officer’s jurisdiction, where the officer has good reason to believe there
has been a violation of the penal law; and

5. Arrest offenders without warrant in every case, where the officer is
authorized by law, in order that they may be taken before the proper
magistrate or court and be tried. [Art. 2.13, V.A.C.C.P.]

Other statutory powers provide that:

§1.05.01.01 Firearms Proficiency

An agency that employs one or more peace officers shall designate a firearms
proficiency officer and require each peace officer the agency employs to
demonstrate weapons proficiency to the firearms proficiency officer at least
annually. The agency shall maintain records of the weapons proficiency of the
agency's peace officers. [V.A.Occ.C. § 1701.355.]

1. Whenever a peace officer meets with resistance in discharging any duty
imposed under law, the officer shall summon sufficient citizens to
overcome the resistance. [Art. 2.14, V.A.C.C.P]

2. The peace officer who has summoned any person to assist the officer in
performing the officer’s lawful duty shall report such person if that person
refuses to obey. [Art. 2.15, V.A.C.C.P.]

3. When requested, the peace officer will inform the victim of a crime about
certain procedures in criminal investigations. [Art. 56.02, V.A.C.C.P]

4. An officer who comes into custody of allegedly stolen property, with the
exception of property governed by the “Texas Pawnshop Act,” Chapter
371, Texas Finance Code, shall hold the property subject to order of the
proper court only if the ownership of the property is contested or
disputed. [Art. 47.01, V.A.C.C.P.]

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 9



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

5. A person making an arrest or having custody of a person who is arrested
shall without unnecessary delay, but not later than 48 hours after the
person is arrested, take the person or have the person taken before
some magistrate of the county where the person was arrested. [Art.
15.17, V. A.C.C.P]

§1.05.02 Eligibility For Legislative Leave
A peace officer employed by:

1.  The State;
2. A municipality with a population of 50,000 or more;

3. A county with a population of 190,00 or more, is entitled to legislative
leave to serve in, appear before, or petition a governmental body during
a regular or special session of the body. [V.A.G.C. § 614.002.]

To be eligible for legislative leave, a peace officer must submit a written
application to the individual's employer on or before the 30th day before the date
the individual intends to begin the legislative leave. The application must state
the length of the requested leave and that the peace officer or fire fighter is
willing to reimburse the employer for any wages, pension, or other costs the
employer will incur as a result of the leave. The length of requested leave may
not exceed the length of the session. [V.A.G.C.§ 614.004.]

An employer may require reimbursement of all costs associated with legislative
leave. Within 30 days after the date an employer receives an application, the
employer shall notify the peace officer in writing of the actual amount of money
required to offset the costs the employer will incur. An employer may require a
peace officer to post the money before granting the leave. A peace officer shall
give to the employer a sworn statement identifying the source of the money
posted. [V.A.G.C.§ 614.005.]

§1.05.03 Payment for Appearances of Peace Officers Employed by
County in Court or Administrative Proceedings.

A county shall pay a peace officer employed by the county for an appearance as

a witness in a criminal suit, a civil suit, or an administrative proceeding in which

the county or other political subdivision or government agency is a party in

interest if the appearance:
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1. Isrequired;
2. Is made on time off; and

3. Is made by the peace officer in the capacity of a peace officer.
[V.A.L.G.C. §157.906(a).]

Payment is at the peace officer's regular rate of pay. Payment under this section
may be taxed as court costs in civil suits. This section does not reduce or prohibit
compensation paid in excess of the regular rate of pay. [V.A.L.G.C. §157.906(b)-
(d), V.AL.G.C]

§1.05.04 Complaint Against Law Enforcement

Subchapter B, Chapter 614, Texas Government Code, contains the procedure
for filing a complaint against a law enforcement officer who is, among others, a
peace officer under Article 2.12, Code of Criminal Procedure, or other law and
appointed or employed by a political subdivision of this state. [§612.021(a),
V.A.G.C.] This does not apply to a peace officer appointed or employed by a
political subdivision that is covered by a meet and confer or collective bargaining
agreement under Chapter 143 or 174, Local Government Code, if that agreement
includes provisions relating to the investigation of, and disciplinary action
resulting from, a complaint against a peace officer, as applicable. [/d. at (b).] To
be considered by the head of a state agency or by the head of a fire department
or local law enforcement agency, the complaint must be:

1. In writing; and
2. Signed by the person making the complaint. [§ 614.022, V.A.G.C.]

A copy of a signed complaint against a law enforcement officer of this state,
detention officer, county jailer, or peace officer appointed or employed by a
political subdivision of this state shall be given to the officer or employee within a
reasonable time after the complaint is filled. Disciplinary action may not be taken
against the officer or employee unless a copy of the signed complaint is given to
the officer or employee. In addition to this requirement, the officer or employee
may not be indefinitely suspended or terminated from employment based on the
subject matter of the complaint unless:

1. The complaint is investigated; and
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2. There is evidence to prove the allegation of misconduct. § 614.023,
V.A.G.C]

§1.05.05 Termination Report Filed by Employing Agency
Before a law enforcement agency may hire a person licensed under Chapter
1701, Occupations Code, the agency head or the agency head’s designee must:

1. Make a written request to the Commission for any employment
termination report regarding the person that is maintained by the
Commissioner under Subchapter J, Chapter 1701; and

2.  Submit to the Commission on the form prescribed by the Commission
confirmation that the agency:

A. Conducted criminal background check regarding that person;

B. Obtained the person’s written consent for the agency to view the
person’s employment records;

C. Obtained from the Commission any service or education records
regarding the person maintained by the Commission; and

D. Contacted each of the person’s previous law enforcement employers.
[§ 1701.451 (a), V.A.Occ.C.]

A law enforcement agency that obtains a consent form described by Subsection
(2)(B) above shall make the person’s employment records available to a hiring
law enforcement agency on request. § 1701.451(a-1), V.A.Occ.C.] The written
request required by Subsection (1) must be on the agency’s letterhead and be
signed by the agency head or the agency head’s designee. [I/d. at (b).] If the
Commission receives from a law enforcement agency a written request that
complies with Subsections (1) and (2) above, the Commission employee having
the responsibility to maintain any employment termination report regarding the
person who is the subject of the request shall release the report to the agency.
[/d. at (b) and (c).]

§1.05.06 Terminated Officer’s Right to Copy of Report

If a person is terminated or resigns from employment with a law enforcement
agency, the head of the agency shall file a report with the Commission on a form
prescribed by the commission regarding a person licensed under Chapter 1701,

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 12



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

Occupations Code, who resigns or retire from employment with the law
enforcement agency, whose appointment with the law enforcement agency is
terminated, or who separates from the law enforcement agency for any other
reason. The report must be submitted by the head or the designee no later than
the seven business day after the date the license holder:

1.  Resigns, retires, or separated from the agency; or

2. Exhausts all administrative appeals available to the license holder if the
license was terminated based on allegation of misconduct.

The head of a law enforcement agency or the head’s designee shall include in
the required report a statement on whether the license holder was honorably
discharged generally discharged or dishonestly discharged and, as required by
the commission, an explanation of the circumstances under which the person
resigned, retired or was terminated. For purposes of this subsection:

1. “Honorable discharged” means a license holder who, while in good
standing and not because of pending or final disciplinary actions or a
documented performance problem, retired, resigned, or separated from
employment with or died while employed by a law enforcement agency.

2. “Generally discharged” means a license holder who:

A. Was terminated by, retired or resigned from, or died while in the
employ of a law enforcement agency and the separation was related
to disciplinary investigation of conduct that is not included in the
definition of dishonorably discharged; or

B. Was terminated by or retired or resigned from a law enforcement
agency and the separation was for a documented performance
problem and was not because of reduction in workforce or an at-will
employment decision.

3. “Dishonorably discharged” means a license holder who:

A. Was terminated by a law enforcement agency or retired or resigned
in lieu of termination by the agency in relation to allegations of
criminal misconduct; or
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B. Was terminated by a law enforcement agency or retired or resigned
in lieu of termination by the agency for insubordination or
untruthfulness. §1701.452 (b), V.A.Occ.C.]

The head of the law enforcement agency from which a person resigns or is
terminated for reasons other than death shall provide to the person a copy of the
report. If the person who is the subject of the employment termination is
deceased, the head of the law enforcement agency on request shall provide a
copy of the report to the person’s next of kin. The head of a law enforcement
agency must submit a report each time a person licensed under Chapter 1701,
Occupation Code, resigns or is terminated from the agency. The report is an
official government document. [/d. at (d) and (e).]

§1.05.07 Suspension of Officer’s License

The commission shall suspend the license of an officer licensed under this
chapter on notification that the officer has been dishonorably discharged if the
officer has previously been dishonorably discharged from another Ilaw
enforcement agency § 1701.4521, V.A.Occ.C.] An officer whose license is
suspended under Section 1701.4521 may appeal the suspension is writing to the
commission not later than the 30" day after the date the officer is suspended. [/d.
at (b).] After a commission determination, the commission may revoke or
reinstate the officer’s license in accordance with rules or procedures adopted by
the commission under this chapter related to revocation or reinstatement of a
license. The commission shall revoke the officer’'s license if the officer does not
appeal the suspension before the 30™ day after the date the officer is suspended.
The commission’s decision does not affect:

1.  The employment relationship between an officer licensed under this
chapter and a law enforcement agency; or

2. Any disciplinary action taken against an officer licensed under this
chapter by a law enforcement agency. [/d. at (c).]

A person who is the subject of an employment termination report maintained by
the commission under Subchapter J, Chapter 1701, may contest information
contained in the report by submitting to the law enforcement agency and to the
commission a written request for a correction of the report and any evidence
contesting the information contained in the report not later than the 30" day the
date the person receives a copy of the report. The commission shall allow the
head of the law enforcement agency to submit to the commission any evidence
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rebutting the evidence submitting by the person who is the subject of the report
[§1701.4525(a), V.A.Occ.C.] The commission may order the head of a law
enforcement agency to correct a person’s report in a timely manner based on
information submitted to the law enforcement agency and to the commission by
the person filing the contest. An agency head ordered to correct a person’s report
shall correct the person’s report or request a hearing conducted by the State
Office of Administrative Hearings. The commission may assess an administrative
penalty against an agency head who fails to make a correction or request a
hearing under this subsection in a timely manner. [/d. at (b).] If the commission
refuses to order the head of a law enforcement agency to correct the person’s
report, the person is entitled to a hearing conducted by the State Office of
Administrative Hearings. [/d. at (c).]

The Commission may order the head of a law enforcement agency to correct a
person’s report in a timely manner based on information submitted to the law
enforcement agency and to the Commission by the person as set out above. An
agency head ordered to correct a person’s report shall correct the person’s report
or request a hearing conducted by the State Office of Administrative Hearings.
The Commission may assess an administrative penalty against an agency head
who fails to make a correction or request a hearing under this subsection in a
timely manner. [/d. at (b).]

If the Commission refuses to order the head of a law enforcement agency to
correct the person’s report, the person is entitled to a hearing conducted by the
State Office of Administrative Hearings. A proceeding to contest the
Commission’s order or to correct an employment termination report is a
contested case under Chapter 201, Government Code. [/d at. (c) and (d).]

§1.06 POTENTIAL GROUNDS OF LIABILITY FOR CONSTABLES
§1.06.01 Section 1983, Civil Rights Act of 1871

Constables are subject to liability for civil rights violations under federal and state
law. The most typical federal suit is one that is filed as a § 1983 suit. [42 U.S.C.
§ 1983, 28 U.S.C. § 1343(3).] This is a reference to § 1983 of the post-Civil War
Rights Act of 1871. It says:

“Sec. 1983. Every person who, under color of any statute, ordinance, regulation,
custom, or usage of any State or Territory, subjects or causes to be subjected,
any citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the Constitution
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and laws, shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress.”

Although § 1983 was rarely used before 1960, there is a large body of case law
interpreting private civil rights actions filed under § 1983. Rather than attempt to
present a complete explanation of the complexities of § 1983, what follows is a
very brief, general explanation of how the statute works and its application to a
constable serving process or executing a writ.

A § 1983 action may be filed in state or federal court. The statute does not
create any new rights; rather, the plaintiff alleges that the defendant, acting under
color of state law, violated one or more of the plaintiff's constitutional rights.
These suits are viewed as tort actions arising out of interference with the rights of
citizenship and § 1983 applies to the actions of state officers acting beyond their
lawful authority. [Monroe v. Pape, 365 U.S. 167, 180 (1961).] A plaintiff can sue
a constable in the constable’s official and personal capacities. Official-capacity
suits seek to impose liability upon the governmental entity, the official represents,
and any judgment in such a suit is collectible only against the governmental
entity, not against the official’'s personal assets. An award of damages against
an official in his personal capacity can be executed only against the official’s
personal assets. [Harris County v. Walsweer, 930 S.W. 2d 659, 665 (Tex. App. —
Houston [1% Dist.]1996] Note: a constable named in a personal capacity suit will
be paying damages personally if found to have violated § 1983.

A county may be held liable for violation of § 1983 if the constitutional tort was
caused through “a policy statement, ordinance, regulation, or decision officially
adopted and promulgated by that body’s officers.” [City of S. Louis v. Praprotnik,
485 U.S. 112, 108 S. Ct. 915, 99 L.Ed. 2d 107 (1988).] Moreover, a county can
be held liable for constitutional deprivations resulting from governmental custom
even if the custom has not received formal approval by the appropriate decision-
making body. [/d. at 121.]

A constable making independent policies, that is, not following county policies,
may stand alone when defending such acts. Plaintiffs may name the county, in
addition to the constable, in an effort to prove the offending constable was
following an established county policy. The constable who acts alone, however,
will probably never be able to count on any admission by the county that “wild
card” acts were either

1. A policy of the county;
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2. Known about by the county; or,

3. That the constable had authority to set policy that led to the illegal act.

Example of § 1983 Action in Court

Merritt v. Harris County, 775 S.W. 2d 17 (Tex. App. —Houston [14th Dist.]1989,
writ denied) provides a case in which a county and its employees were sued on
the basis of § 1983. In this case, the trial court found that private warehousemen
who had picked up and sold the plaintiff's household belongings violated the
plaintiffs’ constitutional rights. The trial court did not, however, hold Harris
County, or the defendant constable and deputy constable liable for any
constitutional violation. The appeal was brought to determine whether Harris
County and its constables, acting with a private storage company, could lawfully
remove a tenant’s belongings from a landlord’s premises pursuant to a writ of
restitution.

The appeals court found that, in compliance with the statute, tenants were given
notice of the writ of restitution by posting a form on the door of the dwelling prior
to the execution of the writ of restitution. Because the tenant did not comply with
the notice, a private moving company packed and removed the belongings of the
tenants; the constables did not participate in the resulting sale of plaintiffs’
property by the warehousemen. The court found no causal connection between
the constables’ acts in executing the writs of restitution and the subsequent
deprivation of constitutional rights caused by the private warehousemen. The
constables were charged with the duty of executing process as officers of the
court, thereby they were protected by judicial immunity so long as they were
acting in good faith and diligently. The acts of the warehousemen did not
constitute state action because they were not closely linked to the execution of
the writs.

The court held that Harris County was not liable for the acts of the
warehousemen because constables executing writs of restitution are not
considered to be policy-making officials. Although constables are elected
officials they hold a limited amount of discretion in executing writs as directed by
a court.

NOTE: Even if the constables had deprived the plaintiffs of certain rights the
county was “off the hook” because constables were not accorded policy-making
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status. Counties will generally not be held liable for the acts of their employees
unless the employee is in the position of setting policy for the county or the
county is unaware of the illegal practice that is taking place. [Pickrel v. City of
Springfield, 45 F. 3" 1115 (7™ Cir. 1995)]

Constables are accorded a degree of immunity by statute. An officer is not liable
for damages resulting from the execution of a writ issued by a Texas court if the
officer:

1.  Executes the writ in good faith as provided by the law and the Texas
Rules of Civil Procedure; and

2. Uses reasonable diligence in performing his or her other official duties.

Notwithstanding the above, an officer must keep securely all personal property
levied on and for which no delivery bond is given. Otherwise, if a loss to an
interested party results from negligence, the officer is liable for damages. [§§
7.003 and 34.061, V.A.C.P.R.C]]

§1.06.02 Tort Claims

A constable or deputy constable may be sued under the Texas Tort Claims Act
(the “Act”). [§§ 101.001-.109, V.A.C.P.R.C.] The Act covers any property
damage, personal injury, and death proximately caused by wrongful acts,
omissions, or negligence of an employee acting within the scope of the person’s
employment. [§ 101.021, V.A.C.P.R.C.] It is a comprehensive statute that
defines which employees and governmental units are subject to suit and gives
permission to sue within the limits of the act. [ld.] Generally, the Act does not
apply to the act or omission of an employee in the good faith execution of a
lawful order of any court. [§ 101.053, V.A.C.P.R.C.]

§1.06.03 Civil Rights Violations by Elected Officials

Texas law has significant implications for elected officials, including constables
and their employees. [§§ 21.001-.306, V.A.L.C.] All individuals elected to public
office in this state or a political subdivision of this state are deemed to be
employers for the purpose of compliance with: (1) Title VII of the Civil Rights Act
of 1964 (“CRA”) [42 U.S.C. § 2000 (e).]; (2) certain portions of the Age
Discrimination in Employment Act of 1967 (“ADEA”) [29 U.S.C. § 623.]; and (3)
Title | of the Americans with Disabilities Act of 1990 (“ADA”) [42 USC § 623.]
These acts prohibit discrimination in employment on the basis of: race, color,
religion, gender, national origin, age, and disability. Therefore, a
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constable/employer (or the agent of a constable, for example, chief deputy, clerk,
or anyone having supervisory responsibilities) can be subjected to an
employment discrimination complaint for either unlawful employment practices
(those having a disparate impact) or unlawful intentional discrimination (those
involving disparate treatment). [Tex. Dept. of Comm. Affairs v. Burdine, 450 U.S.
248, 101 S. Ct. 1089, 67 L.Ed. 2d 207 (1981).] If an agent is found to have
engaged in illegal discrimination, liability will attach to the constable as well, and
possibly to the county.

§1.06.04 Contributions to Elected Officials Cannot be Accepted in a
Courthouse

A person may knowingly make or authorize a political contribution while in the

Capitol or courthouse to:

1. A candidate or office holder

2. A political committee; or

3. A person acting on behalf of a candidate, officeholder, or political committee.
[§253.039(a), V.A.EI.C]

A candidate, officeholder, or political committee or a person acting on behalf of a
candidate, officeholder, or political committee may not knowingly accept a
political contribution, and shall refuse a political contribution that is received, in a
Capitol or a courthouse. [§253.039(b), V.A.EI.C ]

§1.07 UNLAWFUL EMPLOYMENT PRACTICES

It shall be an unlawful employment practice for an employer to use an
employment practice that causes a disparate impact on an individual on the basis
of race, color, religion, sex, national origin, or disability, if the employer:

1.Fails or refuses to hire or discharges any individual or otherwise
discriminates with respect to the individual's compensation, terms and
conditions or privileges or employment;

2.Limits, segregates, or classifies employees in any way that would deprive
or tend to deprive an individual of employment opportunities or otherwise
adversely affect the individual's status as an employee. [§21.051,
V.ALa.C]

To defeat a complaint of unlawful employment practice, a constable/employer
must be able to show, among other things, that a challenged practice is not
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designed to get around the prohibition on discrimination and is justified by
business necessity. [§21.051, V.A.La.C.] The Labor Code contains a list of
exceptions to the categories of unlawful business practices with explanations for
those exceptions. [§§ 21.101-.129, V.A.La.C.] The subject area of employment
law is complex and any questions or concerns should be discussed with the
county attorney or county personnel office.

Except as otherwise provided by law, an unlawful employment practice is
established when the complainant demonstrates that race, color, sex, national
origin, religion, age, or disability was one motivating factor for an employment
practice, unless race, color, sex, national origin, religion, age, or disability is
combined with objective job-related factors to attain diversity in the employer’s
work force. The relief to which an individual may be entitled in state court
includes declaratory relief, injunctive relief with certain limits, and payment of
court costs and attorney’s fees. A state court may not award damages or issue
an order requiring an admission, reinstatement for the employee, hiring,
promotion, or back pay. [§21.125, V.A.La.C.] Suits in federal court can result in
any of the remedies not available in state court.

§1.08 OTHER STATUTORY LIABILITIES AND PENALTIES

The preceding sections dealt with penalties and liabilities generally applicable to
all public officials. This section will discuss potential liabilities of constables and
deputy constables in their dual roles as officers of the court and peace officers.

§1.08.01 Civil Process

A person injured by the failure or refusal of a constable to execute and return,
according to the law, any process, warrant, or precept lawfully directed and
delivered to the constable may file a motion for contempt with the court that
issued the process. [§86.024 V.A.L.G.C., §7.001, V.A.C.P.R.C.] The constable
charged in such a motion for contempt must be given ten days’ notice of hearing.
The constable shall be fined not less than ten ($10.00) or more than one hundred
($100) dollars, and costs. [§86.024(b), V.A.L.G.C]

If a constable receives a bond, bill, note, or account for collection, from any
person, and the constable gives a receipt for same in an official capacity, the
constable and the constable’s sureties are liable under the constable’s bond.
The extent of liability is determined by the amount the constable is responsible to
deliver to the person for whom collection was made. [§86.023, V.A.L.G.C.]
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§1.08.02 Execution of Writs
See §§7.02.10, 7.02.11, and 7.02.20 herein.

The governing body of a county or other political subdivision is required to insure
each law enforcement officer appointed or employed by the political subdivision
against liability to third persons arising out of an officer's operation of a motor
vehicle owned, leased, or otherwise controlled by the political subdivision at any
time that the officer is authorized to operate the vehicle. This coverage includes
times that the officer is authorized to operate the vehicle while off duty. The
coverage must be in amounts not less than those required by Subchapter D,
Chapter 601, Transportation Code, to establish financial responsibility.
[§612.005(b) and (c), V.A.G.C]

If any sheriff or other officer shall willfully refuse or fail from neglect to execute
any summons, subpoena, or attachment for a witness, or any other legal process
which it is made the officer’s duty by law to execute, the officer shall be liable to a
fine for contempt not less than ten ($10.00) dollars nor more than two hundred
($200.00) dollars, at the discretion of the court. The payment of the fine shall be
enforced in the same manner as fines for contempt in civil cases. [Art. 2.16,
V.A.C.C.P].

A peace officer is prohibited from intentionally engaging in any kind of sexual
activity with persons in custody. Any such activity is a violation of the civil rights
of the person in custody and is a state jail felony. [§39.04, V.A.P.C.]
§1.09 REMOVAL FROM OFFICE
Various county officers, including constables, are subject to removal from office
by a district judge on statutory grounds. [§87.012(15), V.A.L.G.C.] A county
officer may be removed for:

1. Incompetency;

2. Official misconduct;

3. Intoxication on or off duty caused by drinking an alcoholic beverage;

4. Failure to execute bond within the time prescribed by law; or

5. Failure to give new or additional bond security when required to do so by
law. [§§ 87.013 -.014, V.ALL.G.C]
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A constable may be removed from office if the constable fails to meet the
requirements listed above, including failing to receive and/or maintain a peace
officer license under Chapter 1701, Occupations Code. [§86.0021, V.A.L.G.C.]
(See Qualifications for Office.) A constable is also subject to removal for failure
or refusal to give bond at the designated time and for failing to give new bond
when required. [§86.003(b), V.A.L.G.C.]

The procedure to remove a constable or any other county officer begins when
any resident of Texas who has lived in the county for at least six months files a
sworn petition for removal and an application for an order for citation in a district
court of the county where the officer resides. The petition must set forth the
grounds alleged for removal and the specific times and places of the occurrence
of each alleged act. [§87.015, V.A.L.G.C.] This is the exclusive procedure for
removal of elected county officials [State ex rel Downs v. Harney, 164 S.W. 2d
55, 59 (Tex. Civ. App. 1942, writ refd w.o.m.] and, although the procedure is
deemed to be of a quasi-criminal type, it is governed by the Rules of Civil
Procedure. [State ex rel Dishman v. Gary, 359 S.W. 2d 456, 458 (Tex. 1962);
State ex rel Edwards v. Red Reyna, 333 S.W. 2d 831, 836 (Tex. 1960).] An
officer who is the subject of a petition for removal is entitled to be served with
citation and a certified copy of the petition after the district judge issues an order
for citation. {§87.016, V.A.L.G.C]

If the judge refuses to order citation issued, the petition will be dismissed, and
this decision is not appealable or subject to subject to writ of error. If the judge
grants an order for citation, the clerk shall issue citation with a certified copy of
the petition, and the judge shall require the person filing the petition to post
security for costs. [§87.016(c), V.A.L.G.C.] After the issuance of the citation, the
judge may also temporarily suspend the officer and appoint someone, who shall
be required to execute a bond with sufficient sureties, to perform the duties of the
suspended officer. The bond shall be used to pay damages and costs to the
suspended officer if the alleged grounds for removal are found at trial to be
insufficient or untrue. [§87.017, V.A.L.G.C]]

An officer may be removed only following a trial by jury. Either party to removal
action may appeal the final judgment to the court of appeals as in other civil
cases. Such an appeal takes precedence over other cases before the court of
appeals and shall be decided promptly. [§87.018-.019, V.A.L.G.C]
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§1.09.01 IMMEDIATE REMOVAL FROM OFFICE

Conviction of a constable by a jury for any felony or for a misdemeanor involving
official misconduct operates as an immediate removal of that officer. The judge
rendering judgment shall include an order for the officer's removal in the
judgment. [§87.031, V.A.L.G.C.] This removal is “automatic” and is effective if,
in lieu of a guilty verdict by a jury, the officer pleads guilty. [Sullivan v. State, 572
S.W. 2d 778]. An appeal supersedes the order of removal unless the trial court
finds that it is in the public interest to suspend the officer. [§87.032, V.A.L.G.C.]

§1.10 POTENTIAL LIABILITY OF COUNTY, WHISTLEBLOWER ACT
The State passed the “Whistleblower Act” (the “Act”) in 1993 based, in part, on
similar federal law. It is intended to protect a government employee who reports
certain wrongdoing to law enforcement, and to encourage the reporting by public
employees of crimes or questionable activities in government agencies.

Under the Act, a state or local government entity may not suspend or terminate
the employment of, or take other adverse personnel action against, a public
employee who “in good faith reports a violation of law by the employing
governmental entity or another public employee to an appropriate law
enforcement authority.” A report is made to an appropriate law enforcement
authority if the authority is a part of a state or local government entity or of the
federal government that the employee in good faith believes is authorized to:
1. Regulate under or enforce the law alleged to be violated in the report; or

2. Investigate or prosecute a violation of criminal law [§554.002, V.A.G.C.]

If a public employee’s employment is suspended or terminated or the employee
is subjected to an adverse personnel action, the person is entitled to sue for:

1.  Injunctive relief;

2. Actual damages;

3. Court costs; and

4. Reasonable attorney fees. [§554.003(a), V.A.G.C]

In addition, a public employee whose employment is suspended or terminated is
entitled to:
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1. Reinstatement to the employee’s former position or an equivalent
position;

2. Compensation for wages lost during the period of suspension or
termination; and

3. Reinstatement of fringe benefits and seniority rights lost because of the
suspension or termination [/d. at (b).] There are certain limits on other
types of recovery based on the number of employees of the employing
entity [/d. (c).]

A public employee who alleges a violation of the Act may sue the employing
state or local governmental entity; sovereign immunity is waived and abolished to
the extent of liability for the relief allowed. [§554.0035, V.A.G.C.; Tarrant Co. v.
Bivins, 936 SW 2d 419 (Tex. App.-Fort Worth, 1996).] A public employee of a
state governmental entity may sue in a district court of the county in which the
cause of action arises or in a district court of Travis County. [§554.007,
V.A.G.C]

A public employee who sues under the Act has the burden of proof. However, if
the suspension, termination, or adverse personnel action occurs not later than
the 90™ day after the date on which the employee reports a violation of the law,
the suspension, termination, or adverse personnel action is presumed, subject to
rebuttal, to be because the employee made the report. It is an affirmative
defense that the employing state or local government entity would have taken the
action against the employee that forms that basis of the suit based solely on
information, observation, or evidence that is not related to the employee’s report
of a violation of law protected by the Act. [§554.004, V.A.G.C.]

A public employee must initiate action under the grievance or appeal procedures
of the employing state or local government entity relating to suspension or
termination of employment or adverse personnel action before suing under the
Act. The employee must invoke the applicable grievance or appeal procedure
not later than the 90" day after the date on which the alleged violation of the Act:

1.  Occurred; or

2. Was discovered by the employee through reasonable diligence.
[§554.006, V.A.G.C.]
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FORM 1 Oath of Office
[Tex. Const. Art. XVI, § 1(a)]

In the name and by the authority of
The State of Texas

OATH OF OFFICE

l, , do solemnly swear (or affirm), that | will faithfully execute the duties of
the office of of the State of Texas, and will to the best of my ability
preserve, protect, and defend the Constitution and laws of the United States and
of this State, so help me God.

Affiant

SWORN TO and subscribed before me by affiant on this day of
, 20

(Seal)

Signature of Person Administering Oath

Printed Name

Title
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FORM 2 Official Statement (retained by official)
Please type or print. Provide all information legibly.

STATEMENT OF ELECTED/APPOINTED OFFICER

l, do
solemnly swear (or affirm) that | have not directly or indirectly paid, offered,
promised to pay, contributed, or promised to contribute any money or thing of
value, or promised any public office or employment for the giving or withholding
of a vote at the election at which | was elected or as a reward to secure my
appointment or confirmation, whichever the case may be, so help me God.

Affiant’s Signature

City and/or County

Position to Which Elected/Appointed
Date
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Il. CITATION

§2.01 CITATION

§2.01.01 Definition and Issuance

Due process of law in civil disputes requires that an individual is entitled to notice
and hearing before being deprived of property right. [U.S. Const. amend XIV;
Tex. Const. Art. |, §19.] This requirement is usually fulfilled by proper service of
process. Service of process includes the delivery of a copy of the plaintiff's
written petition along with the citation. The petition is the plaintiff's claim. [See
Rule 47 T.R.C.P. (the rule district and county court; stating, in pertinent part, the
“original petition...shall contain (a) a short statement of the cause of action
sufficient to give fair notice of the claim involved.”); cf. Rules 524 and 525,
T.R.C.P. (The rules for institution of suit in the justice court.).]

The citation informs the defendant of the date and time to appear before the
court to file and answer. [See, Rule 99 T.R.C.P. (governing issuance and form of
citation in the district and county courts and generally providing twenty days to
answer); cf. Rule 534 T.R.C.P. (governing issuance and form of citation in the
justice court and generally providing ten days for the defendant’s answer.).]

The Texas Rules of Civil Procedure (the “Rules”) govern service of process.
[See, Rule 2, T.R.C.P., stating, in pertinent part, “These rules shall govern the
procedure in the justice, county, and district courts of the State of Texas in all
actions of a civil nature, with such exceptions as may be hereinafter stated”).]

The purpose of the Rules is to obtain a just, fair, equitable, and impartial
adjudication of the litigants’ rights under established principles of substantive law.
[Rule 1, T.R.C.P.; Centennial Ins. Co. v. Commercial Union Ins. Co., 803 S.W. 2d
479, 482 (Tex. App. —Houston [14" Dist.] 1991, no writ).] The rules regarding
service of process have always been strictly construed; failure to comply with
them renders service void. [Lawyers Civil Process, Inc. v. State ex rel. Vines,
690 S.W. 2d 939, 942 (Tex. Civ. App. Dallas)]. The district, county, and justice
courts are authorized to issue citations.

§2.01.02 Requisites of a Citation

When the petition is filed, the clerk, when requested, shall issue a citation and
deliver it as directed. The party that requests a citation be issued is responsible
for obtaining service of the citation and a copy of the petition. [Rule 99a,
T.R.C.P.] The Civil Practice and Remedies Code also provides that: “(a) The
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plaintiff or the plaintiff's attorney may prepare the appropriate citation for the
defendant; (b) The citation must be in the form required by the Rules of Civil
Procedure; and (c) The citation shall be served according to law and in
compliance with the Rules of Civil Procedure.” [§17.027, V.A.C.P.R.C.]

To be valid, a citation must:

1. Be styled “The State of Texas;’

2. Be signed by the clerk under seal* of court;
3.  Contain the name and location of the court;
4. Show date of filing of the petition;

5.  Show date of issuance of citation;

6. Show file number;

7. Show names of parties;

8. Be directed to the defendant;

9. Show the name and address of attorney for plaintiff, otherwise the
address of plaintiff;

10. Contain the time within which the Rules require the defendant to file a
written answer with the clerk who issued citation;

11. *Effective September 1, 2007, seal and signature authorized by
electronic means. [§ 51.301, V.A.G.C.]

12. Contain address of the clerk; and

13.  Notify the defendant that in case of failure of defendant to file an answer,
judgment by default may be rendered for the relief demanded in the
petition. [Rule 99a., T.R.C.P.]

The citation shall include the following notice to the defendant: “You have been
sued. You may employ an attorney. If you or your attorney do not file a written
answer with the clerk who issued this citation by 10:00a.m. on the Monday next
following the expiration of twenty days after you were served this citation and
petition, a default judgment may be taken against you.” [Rule 99c., T.R.C.P.]
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Note that Rule 99c. governs the issuance and form of citation in the district and
county courts. Citation in the justice court is governed by Rule 534(b), which
commands that the notice will say, “following the expiration of ten days after you
were served this citation and petition... “instead of twenty days in citations from
district and county courts. The date on which it is issued should appear on the
face of the citation, but is frequently found on the back of the citation near the
clerk’s signature. When the officer has a question regarding the validity of
citation, the officer should consult the district attorney or county attorney or the
issuing court regarding the proper action to take. Citations no longer expire other
than ad valorem tax citation which must be served within 90 days after issuance.
[ Rule 117a, T.R.C.P.]

§2.02 SERVICE

§2.02.01 When Service may be Made

The rules specify that a citation may not be served on Sunday. [Rule 6, T.R.C.P.
(providing, “No civil suit shall be commenced nor process issued or served on
Sunday, except in cases of injunction, attachment, garnishment, sequestration,
or distress proceedings; provided that citation by publication published on
Sunday shall be valid.”); Nichols, 857 S.W. 2d 657, 659 (Tex. App. —Houston [1°
Dist.] 1993, no writ).] However, the listed types of writs may be served on
Sunday. While it is true that service of a citation on Sunday gives the defendant
notice of the suit, it is not valid service. In order for the civil lawsuit to proceed in
a valid manner and not be subject to appeal on procedural grounds, the validity
of service is essential and should not be taken lightly.

§2.02.02 Who may Serve

Citation and other notices may be served by: (1) any sheriff or constable or other
person authorized by law, or (2) by any person authorized by law or by written
order of the court who is not less than 18 years of age; or (3) any person certified
under order of the Supreme Court. [Rule 103, T.R.C.P. (the rule for district and
county courts); Rule 536, T.R.C.P. (the rule for justice courts); see, e.g., Mayfield
v. Dean Witter Fin. Servs., 894 S.W. 2d 502, 505 (Tex. Appl. —Austin 1995, writ
denied).] Notwithstanding the Texas Rules of Civil Procedure, all civil process
may be served by a constable in the constable’s county or in a county contiguous
to the constable’s county. No person who is a party to or interested in the
outcome of a suit shall serve process. [§86.021(d), V.A.L.G.C.; Rules 103 and
536, T.R.C.P]
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The officer should check with the district or county attorney before serving any
citation where a conflict of interest question exists. Examples of situations that
the officer should avoid in order to prevent conflict of interest questions include:

1. If an officer is a party to the suit, the officer is disqualified from serving
citation.

2. If an officer stands to receive monetary gain from the outcome of the
suit, the officer is disqualified from serving citation.

3. If an officer’s spouse is a party to the suit, the officer is disqualified from
serving citation. [See, Rules 103, 536(a), T.R.C.P.]

§2.03 METHODS OF SERVICE

Where statutes provide other methods of delivery, they overrule any conflict with
the Rules of Civil Procedure, unless they state otherwise. Citation is issued
when it is sent by authority of the court clerk’s office to the person who is
responsible for serving it. [Aguilar v. Stone, 901 S.W. 2d 955, 955 (Tex. Civ.
App. —Houston [1%! dist] 1995).] Unless the citation or an order of the court
otherwise directs, the citation shall be served by any person authorized by the
Texas Rules of Civil Procedure by the methods described below. [Rules 103,
106, 536, and 536a, T.R.C.P.]

§2.03.01 Personal Service

The Rules provide that a person may be served with citation “[b]y delivering to
the defendant, in person, a true copy of the citation with the date of delivery
endorsed thereon with a copy of the petition attached thereto.” [Rules 106(a)(1)
and 536(b)(1), T.R.C.P.] The first duty of the officer or authorized person serving
citation is to endorse on the citation the day and hour on which it was received.
[Rules 16 and 105, T.R.C.P.] There is usually a place on the citation for making
this notation. Care should be taken to record the correct day and hour; a
stamped date and time are acceptable. The next requirement is that the process
be executed and returned without delay. [/d. (stating, “[t]he officer or authorized
person to whom process is delivered shall endorse thereon the day and hour on
which he received it, and shall execute and return the same without delay.”).]

Actual service is made by following the commands of the citation. If the citation
is to be delivered to the defendant personally, it must be given to the defendant
and to no one else. Delivery is made when the individual is identified as the
defendant, and the officer gives the copy of the citation and petition to the
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person. If the person refuses the papers, it will usually be held that the service
was accomplished when the papers are deposited in an appropriate place in the
person’s presence or near the person where the defendant is likely to find them,
and if the person is also informed of the nature of the process and that service is
being attempted. [Dosamantes v. Dosamantes, 500 S.W. 2d 233 (Tex. Civ. App.
— Texarkana 1973).]

Personal delivery of citation or notice on a ward or an individual considered non
compos mentis (meaning insane or incompetent) is required except when the
person is under the age of 12. [§633, V.A. Prob. C.; 1074 Black’s Law Dictionary
(8™ ed. 2004).]

§2.03.02 Service of Citation by Mail

The officer or clerk of the court may serve a citation by mailing to the defendant,
by registered or certified mail, return receipt requested, a true copy of the citation
with a copy of the petition attached thereto. [Rules 103, 106, and 536, T.R.C.P.]
Service of citation by mail has two essential components: (1) service that is
performed correctly; and (2) service performed by a person permitted to perform
it.

The language of the Rules of Civil Procedure is clear, stating “[u]nless the
citation or an order of the court otherwise directs, the citation shall be served...by
(1) delivery to the defendant in person...or (2) mailing to the defendant by
registered or certified mail...” [Rules 106 and 536, T.R.C.P.] Equally
unambiguous are the rules governing who is permitted to serve citation:
“[c]itation...may be served anywhere by (1) any sheriff or constable or other
person authorized by law or by written order of the court who is not less than
eighteen years of age.” This Rule also authorizes service by mail”... by the clerk
of the court in which the case is pending.” [Rules 106 and 536, T.R.C.P.; see
Op. Tex. Att'y. Gen., NO. DM-250 (1993.).]

§2.03.03 Service of Citation by Substituted Service

If service by either of the foregoing methods of service has been unsuccessful,
the court may allow the plaintiff to have service by substituted service. [See
Rules 106, 536, and 742a, T.R.C.P.] The plaintiff may not use any form of
substituted service without the court's permission. The court specifies the
acceptable method for each case.

By filing a plaintiff's motion supported by affidavit (sworn statement signed by the
serving officer) stating the defendant’s usual place of business or usual place of
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abode or to the place where the defendant can probably be found, and stating
specifically the facts showing that service has been attempted (due diligence) but
was unsuccessful by either personal service or mail, a party may request the
court to authorize substituted service. Substituted service may be achieved by:

1. Leaving a true copy of the citation, with a copy of the petition attached,
with anyone over sixteen years of age at the location specified in the
affidavit, or

2.  Any other manner that the affidavit or other evidence before the court
shows will be reasonably effective to give the defendant notice of the
suit. [See Rules 106 and 536, T.R.C.P.]

The motion is prepared by the plaintiff or plaintiff's attorney and supported by
affidavit (sworn statement) which is signed by the officer attempting to serve the
citation.

Whenever citation by publication is authorized a court may, on motion, prescribe
a different method of substituted service. [Rule 109(a), T.R.C.P.] the court must
recite in its order that the prescribed method would be as likely as publication to
give the defendant actual notice. Return of this kind of substituted service shall
state particularly the manner in which service is accomplished, and shall attach
any return receipt, returned mail, or other evidence showing the result of the
service.

§2.03.04 Service of Citation on a Business

The general rules for service on certain corporate business agents are statutory,
and provide that service may generally be accomplished by serving an officer,
agent, or partner. Section 17.021, Civil Practices and Remedies Code states:

‘(@) [lln an action against an individual, partnership, or unincorporated
association, that arises in a county in which the individual, partnership, or
unincorporated association has an office, place of business, or agency for
transacting business in this state, citation or other civil process may be served on
an agent or clerk employed in the office, place of business, or agency if:

1. The action grows out of or is connected with the business transacted in
this state; and

2. Theindividual, partnership, or association:
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A. Is not a resident of the county;
B. Is not a resident of this state; or

C. Is a resident of the county but has not been found for service of
process.

“(b) To serve process on an agent or clerk under Subsection (a)(2)(C), the officer
making the return of unexecuted process must certify that after diligent search
and inquiry the individual, partnership, or association cannot be found and
served. The process in the suit may be served or the agent or clerk in any
succeeding term of court.

“(c) Service of process on an agent or clerk under this section has the effect of
personal service on the principal individual, partnership, or unincorporated
association and subjects the principal’s nonexempt property to the jurisdiction
and judgment of the court.” [§17.021, V.A.C.P.R.C.; See. e.qg., Ashley forest Apts.
v. Almy, 762 S.W. 2d 293, 295 (Tex. App.—Houston [14™ Dist.] 1988, no writ)
(stating, “For the issuance, service and return of process to be valid in this as it
must appear on the face of the record that there was strict compliance with
§17.021(a)...There is no allegation in respondent’s original petition or any other
showing on the face of the record that the defendant is an individual, partnership
or unincorporated association. There is no showing on the face of the record that
petitioner has an office, place of business or agency for transacting business in
this state. Also there is no showing that the person served with process was in
fact an agent or clerk employed in office, place of business, or agency of
petitioner. Furthermore, there is no showing on the face of the record that the
defendant is or is not a resident of Brazoria County or of the State of Texas...”).]

There are several other statutory rules for service on business entities:

1. Corporations. [Art. 2.11. V. AB. & C.C.]
The president and all vice presidents of the corporation and the registered agent
of the corporation shall be agents of such corporation upon whom any process,
notice, or demand required or permitted by law to be served upon the corporation

may be served.

Whenever a corporation shall fail to appoint or maintain a registered agent in this
State, or whenever its registered agent cannot with reasonable diligence be
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found at the registered office, then the Secretary of State shall be an agent of
such corporation upon whom any such process, notice, or demand may be
served. Service on the Secretary of State of any process, notice, or demand
shall be made by delivering to and leaving with the Secretary, or with the Deputy
Secretary of State, or with any clerk having charge of the corporation department
of the office, duplicate copies of such process, notice, or demand. In the event
any such process, notice, or demand is served on the Secretary of State, he shall
immediately cause one of the copies thereof to be forwarded by registered mail,
addressed to the corporation at its registered office. Any service so had on the
Secretary of State shall be returnable in not less than thirty (30) days.

The Secretary of State shall keep a record of all processes, notices and
demands served upon the defendant under this Article, and shall record therein
the time of such service and action taken with reference thereto.

Service of process, notice, or demand required or permitted by law to be served
by a political subdivision of this state or by a person, including another political
subdivision or an attorney, acting on behalf of a political subdivision in connection
with the collection of a delinquent ad valorem tax may be served on a corporation
whose corporate privileges are forfeited under Section 171.251, Tax Code, or in
involuntarily dissolved under Article 7.01 of this Act by delivering the process,
notice, or demand to any officer or director of the corporation, as listed in the
most recent records of the secretary of state. If the officer or directors of the
corporation are unknown or cannot be found, service on the corporation may be
made in the same manner as service is made on unknown shareholders under
law. Notwithstanding any disability or reinstatement of a corporation, service of
process under this section is sufficient for a judgment against the corporation or a
judgment in rem against any property to which the corporation holds title.

2. Partnerships. [§17.022, V.A.C.P.R.C.]

Citation served on one member of a partnership authorizes a judgment against
the partnership and the partner actually served.” [See, Shawell v. Pend Oreille
Oil & Gas Co., §823 S.W. 2d 336, 337-38 (Tex. App. —Texarkana 1991, writ
denied) (holding “[iln a suit brought against a partnership, it is unnecessary to
serve all the partners to support a judgment against the partnership.] In general,
service on one partner authorizes a judgment against the partnership and the
partner actually served [Bentley Village Ltd. V. Nasits Bldg. Co., 736 S.W. 2d
919, 923 (Tex. App. —Tyler 1987, no writ) (stating, “Sections 17.022 and 31.003
authorize judgment against a partnership if one or more, but not all, partners are
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served with citation and judgment against the partners actually served.”).] The
return must correctly show that service is made on one of the partners. [See,
e.g., Radio Corp. of America v. C.O. Shurtleff Pump Co., 418 S.W. 2d 314 (Tex.
Civ. App. 1967, no writ) (holding service of citation on one of two partners, which
service was accompanied by a sheriff's certificate of delivery indicating service
on a person whose name was different than a partner, was not service on the
partnership.).]

3. Joint-stock associations. [§17.023, V.A.C.P.R.C]

In an action against an unincorporated joint stock company or association,
citation may be served by:

A. Serving the president, vice-president, secretary, cashier, assistant
cashier, or treasurer of the association;

B. Serving the local agent of the association in the county in which the
suit is brought; or

C. Leaving a copy of the citation at the principal office of the association
during office house.

If no officer on whom citation may be served resides in the county in which suit is
brought and the association has no agent in that county, citation may be served
on any agent representing the association in this state. Service on the trustees
of an unincorporated joint stock company or association is sufficient to bring in
the company, and to bind the association, as well as the officers served, with
respect to any claim that was the subject of the suit. [Golden West Oil Co. No. 1
v. Golden Rod Oil Co. No. 1, 285 S.W. 631 (Tex. Civ. App. Waco 1926, affd, 293
S.W. 167 (Tex. Comm’n App. 1927); Moss v. Republic Supply Co., 240 S.W. 326
(Tex. Civ. App. Amairillo 1922).]

4. Political subdivisions. [§17.024, V.A.C.P.R.C]

In a suit against a county, citation must be served on the county judge. In a suit
against an incorporated city, town, or village, citation may be served on the
mayor, clerk, secretary, or treasurer. In a suit against a school district, citation
may be served on the president of the school board or on the superintendent.
[See, Skaggs v. City of Keller, 880 S.W. 2d 264, 266 (Tex. App —Fort Worth
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1994, writ denied); and see, City of Mesquite v. Bellingar, 701 S.W. 2d 335, 336
(Tex. App. —Dallas 1985, no writ).]

Strict compliance with requirements for issuance, service, and return of citation
are required for “good service” to take place. [Promate Constr., Inc. v. Silver, 884
S.W. 2d 151, 152 (Tex. 1994); see, Herbert v. greater Gulf Coast Enter., 915
S.W. 2d 866, 871 (Tex. App. —Houston [1°! Dist.] 1995, n.w.h.)(stating “[s]trict
compliance with the rules regarding service of citation is required to confer
jurisdiction on the trial court.”).]

§2.03.05 Service of Citation by Publication

Before actual service by publication can take place, certain formal requirements
must be met. [See Rule 109, T.R.C.P.] The citation itself must be directed to the
defendant or defendants, by name if their names are known or as designated in
the petition, name the parties, and give a brief statement of the nature of the suit.
[Rule 114, T.R.C.P. (Rule 114 contains other requirements and should be
consulted for the complete list of specifications.)]. In suits involving land, the
citation shall state the kind of suit, the number of acres involved, special
descriptions concerning the location of the land, and special pleas being relied
upon. [Rule 115, T.R.C.P. (Rule 115 contains other requirements and should be
consulted for the complete list of specifications).] Certain kinds of suits are
practically guaranteed to involve citation by publication; they include:

1. Actions against unknown heirs or stockholders of defunct corporations
[Rule 111 (See Rule for proper style of citation).];

2. Actions against unknown owners or claimants of interest in land [Rule
113, T.R.C.P. (See Rule for language or affidavit)]; and

3. Parties to actions against unknown owners or claimants of interest in
land. [Rule 112, T.R.C.P. (See Rule for style of citation).]

Service by publishing a notice in a newspaper is used when permited by statute.
[Rule 116, T.R.C.P.] Citation by publication usually occurs in a suit involving real
property or when a court authorizes such services as the most effective method
under the specific circumstances of a case. The rule is very specific in
mandating how citation is to be served:

1. It shall be served by any sheriff or constable of any county of the State of
Texas or by the clerk of the court in which the case is pending. The
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clerk’'s authority to serve citation is derived from the citation and this
authority also applies to deputies.

It shall be made by having the citation published once each week for four weeks
in a row. For example, if it is first published on Thursday, January 3", 2002 the
following publication dates should be the 10", 17" and 24™. It is not necessary
to have publication on the same day each week, but this practice is probably
easier to arrange and verify.

2. The first publication shall be at least 28 days before the return day of the

citation. Note the return day and then count back 29 days from that
date. The first publication should occur no later than that date. (For
Example: The return date is March 31. Count March 30 as day number
1. Count back to March 2™ to find 29 days before the return day. Make
the first publication no later than March 2n,

If the suit does not involve title to land or the partition of real estate:

1.

Publish the citation in the newspaper in the county where the suit is to be
tried; this means the county where the trial will be held. The location
where the suit is to be tried should appear on the citation and petition. If
it cannot be determined whether or not the suit involves the title to land
or the partition of real estate, then call the court clerk or the attorney
whose name is on the petition. Either one of them can determine the
nature of the suit.

If no newspaper is published in the county where the suit is to be tried
then citation should be published in the newspaper of an adjoining
county. An adjoining county is one that is located next to the county
where the suit is to be tried. [Rule 116, T.R.C.P.]

If the suit does involve the title to land or the partition of real estate:

1.

2.

Publish the citation in the county where the land (either all or part of it) is
located.

If no newspaper is published in the county where the land is located,
then citation may be published in a newspaper in an adjoining county.
[Rule 116, T.R.C.P.]
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3. If two or more newspapers are published in the county where citation is
served, the sheriff or constable may choose the newspaper in which to
publish. Pick the newspaper with the widest circulation. Remember that
the purpose of serving citation of any kind is to give the defendant the
best notice possible of the action pending. Citation by publication which
appears in the Sunday newspaper is valid. [Rule 6, T.R.C.P.]

COMMENT
Service of Citation by Publication in cases’ affecting Parent-Child Relationships
shall be published one time [§ 102.010, V.A.FAM.C.]

See Taxes, Topic XII

§2.03.06 Service on Military Reservations

There are no specific statutes pertaining to service on military reservations.
Each reservation has various regulations concerning access, therefore a check
with the military legal affairs office for each base is recommended. Military bases
are federal land and this fact alone raises legal questions. The lawyers in the
Judge Advocate General's (JAG) office will assist the constable by answering
questions regarding service.

§2.03.07 Service on Financial Institutions

The Finance Code defines a financial institution and governs service of process
on those institutions. Service may be made by serving the registered agent or
the president or a branch manager of the financial institution at any office located
in this state. In an action against a credit union organized under the laws of this
state, another state or federal law, the citation may be served to the registered
agent or the president or vice-president. A citation served on a credit union that
is located in a place of worship may not be served during a worship service. [ §
17.028. V.A.C.P.R.C]

Citation in Ad Valorem Tax Suits (see § 12.02 herein)

§2.04 RETURN OF SERVICE

§2.04.01 Requisites of Return on Personal Service

The return of the officer or authorized person serving citation should be made on
the citation itself, or if on another piece of paper it should be attached to the
citation. The executing officer shall complete an officer's return which shall
include:
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1. The date and time received,;

2. The manner in which executed, that is, how the notice was served;
3. The time and place the process was served; and

4. The executing officer’s signature;

5. The department name

6. The elected official’s name (If applicable);

7. If not executed, diligence used to try to execute the notice and reason(s)
it was not executed [Rule 107, T.R.C.P. (governing return of service).]

The return is then sent to the issuing court or plaintiff's attorney of record, if
requested.

§2.04.02 Return of Service by Mail
If service was made by registered or certified mail, the following must be included
on the return;

1. The return receipt that is mailed back to the officer must be included
[See, e.g., American Bankers Ins. Co. v. State, 749 S.W. 2d 195, 197
(Tex. App. —Houston [14™ Dist.] 1988, no writ) (holding Rule 107
required that, when service is made by registered mail, the return of the
officer must contain the return receipt with the addressee’s signature.).]

2. The receipt must have the addressee’s signature on it. The signature
shows that the citation and petition were received by the person to whom
they were mailed. [id.]

§2.04.03 Return of Service by Substituted Service

When an alternate method of service has been authorized, the court’s record
must show that there is strict compliance with the method authorized. [Rules 107
and 536a, T.R.C.P.] The return must include facts of how, when, where, and to
whom service was made.
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§2.04.04 Return of Service by Publication
In addition to the requisites listed in § 2.04.05, the return of the officer executing
citation by publication shall be endorsed or attached to the same and;

1. Show how and when the citation was executed;
2. Specify the dates of publication; and

3. Be signed by the officer and accompanied by a printed copy of the
publication. [Rule 117, T.R.C.P.]

§2.04.05 Return of Service on Unexecuted Citations

If the citation has not been served, the return must show the “due diligence”
(degree of persistence) used in attempting to serve the citation. It is preferable
that the description of the diligence used include each attempt at service
specifying the address, date and time when service was attempted. These facts
will be important to the attorney who may request some substituted form of
service when personal service cannot be accomplished. The information
concerning the inability to serve should be sufficient to support an inference that
neither method of service (by delivery or by registered mail) is practical. The
return must also include the reason the defendant was not served and the
defendant’s present location, if known. [Rule 107, T.R.C.P.]

Commentary — Return of Service of Citation

Fill in every return as if it will be contested. [See, e.g., Curry Motor Freight, Inc.
v. Ralston Purina Col, 565 S.W. 2d 105, 106-107 (Tex. App.--Amarillo 1978, no
writ) (stating, “[t]his return is fatally defective because it does not state the
manner of serving Curry Motor Freight, “ (citing Continental Ins. Co. v. Milliken,
64 Tex. 46, 47-8 (1885), wherein the court stated: ‘To state that an officer
executed process by serving it upon a named person is not to state the manner
of service, but to give only the legal conclusion of the officer as to the compliance
of his acts with the requirements of the statute. It is to state no more than that he
served process by serving it upon a particular person, the manner of service is
left untold.’).]

The return must include the official signature of the serving officer. [See, e.g.,
Hot Shot Messenger Serv., Inc. v. State, 818 S.W.2d 905, 907 (Tex. App. —
Austin 1991, no writ)(stating “The officer’s failure to sign the return of citation
renders the return fatally defective so that it will not support a default judgment
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on direct attack.”).] The officer's official signature is essential. [ Rule 107,
T.R.C.P.]

The importance of the return cannot be overemphasized. The best way to
ensure that service will be complete and correct is to tell the facts of what was
done to accomplish service. A statement such as, “Served citation as directed,”
does not tell the facts. The facts have to provide enough information to the court
so that a legal decision can be made as to the adequacy of service. No
additional facts can be added later to explain or complete the return if the
defendant questions the sufficiency of service. A return of service may be
amended to add or change facts after it is returned; however, an amendment
required permission of the court. [Rule 118, T.R.C.P.; Barker CATV Const., Inc.
v. Ampro, Inc., 989 S.W. 2d 789, 793 (Tex. App. — Houston [1% Dist.] 1999, no
writ).] If an amendment is made with the court’s permission, the amended return
is regarded as filed when the original return was filed. [Bavarian Autohaus, Inc.
v. Holland, 570 S.W. 2d 110, 113 (Tex. Civ. App. — Houston [1% Dist.] 1978, no
writ).] The date of service is especially important in determining when the
defendant should have answered or appeared in order to avoid or affirm a default
judgment.
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FORM 3 Return of Service of Citation—In Person, by Mail, or Substituted
Service
[Rule 107, T.R.C.P.]

CONSTABLE’S RETURN

Received on the _day of , 20 ,at__o’clock____.m. and executed on the _

_dayof 20 ,at _o’clock___.m. by delivering subpoena

in person, a true copy of this preliminary or temporary injunction with plaintiff's
complaint attached. Physical address of delivery: , City County, Texas, Zip

Code. If not executed, state why:

Additional Information and Explanation: (Return receipt attached, additional

explanation of alternative service authorized by court, reason returned unexecuted,

etc.)
MILEAGE: FEE:
SERVICE ATTEMPTS (Diligence Used)
DATE TIME LOCATION COMMENTS DEPUTY

CONSTABLE
PRECINCT: PLACE:
COUNTY, TEXAS
BY:
DEPUTY NAME

PRINTED NAME
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lll. NOTICES
§3.01 NOTICE TO SHOW CAUSE
§3.01.01 Definition and Issuance

An order directing a party to appear in court and explain why the party took (or
failed to take) some action or why the court should or should not grant some
relief. [Black’s Law Dictionary 1130 (8" ed. 2004).]

A common instance where a constable may see a show cause order occurs
when a party has disobeyed an injunction. [Rule 692, T.R.C.P. (providing that
disobedience of an injunction may be punished as a contempt. The judge may
issue either a writ of attachment or a show cause order.).] The court has the
option of ordering the arrest of the disobedient party or directing the disobedient
party to appear and show cause why the party should not be held in contempt
[Id.] The party’s appearance is most often secured through a show cause order
[ld.; see Ex parte Jackman, 663 S.W. 2d 520, 524 (Tex. App. — Dallas 1983, no
writ)(stating that the “injunction must be obeyed irrespective of the ultimate
validity of the order, and a defendant cannot avoid compliance with the
commands, or excuse his violation, by moving to dissolve it or by the pendency
of a motion to modify it.”).]

Rule 670, T.R.C.P., provides that if a garnishee (third party having property of a
defendant) fails or refuses to deliver property of the defendant in the garnishee’s
possession, the constable shall make a return to that effect. The plaintiff may file
a motion requesting that the garnishee be cited to show cause why the garnishee
should not be held in contempt.

In child support cases where child support is not being paid or possession of or
access to a child is being denied, the court may issue a show cause order to the
party failing to comply with the existing order. [§ 157.062(c), V.A.Fam.C.]

§3.01.02 Requisites of Show Cause Orders

Every pleading, plea, motion, or application to the court for an order shall be filed
with the clerk of the court in writing, served on all other parties, and noted on the
docket. The notice shall be served upon all other parties not less than three days

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 43



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

before the time specified for the hearing unless otherwise provided by the Texas
Rules of Civil Procedure or shortened by the court. [Rule 21 T.R.C.P]

Similar to precepts, show cause notices are undefined by law but are authorized
process. [Brown v. Dixon, 776 S.W. 2d 599 (Tex. App. — Tyler 1989, no
writ)(stating a “precept to serve the order on the Holcombes and citation were
issues...”).] Nevertheless, a deputy constable is required to endorse a precept
as any other process. [§ 86.021, V.A.L.G.C.; Merritt v. Harris County, 775 S.W.
2d 17,23 (Tex. App. —Houston [14™ Dist.] 1989 writ denied; cf, Munoz v.
Cameron County, 725 S.W. 2d 319 (Tex. App. — Corpus Christi 1986, No
writ)(stating “we have not found Article 6873 to be applied to any criminal
proceeding nor to include the definition of precept to include a criminal
warrant.”).]

§3.01.03 Who May Serve Show Cause Orders
Notice may be served by a party to the suit, an attorney of record, a sheriff or
constable, or by any other person competent to testify. [Rule 21a, T.R.C.P.]

§3.01.04 Service of Show Cause Orders
Every notice, pleading, plea, motion, or other process requiring service under
Rule 21, except a citation, may be served by:

1. Delivering a copy to the party served, or the party’s duly authorized
agent or attorney of record either in person or by agent:

2. Courier receipted delivery;
3. Certified or registered mail to the party’s last known address;

4. Telephonic document transfer to the recipient’'s current telecopier
number; or

5. Any other manner as the court in its discretion may direct. [Rule 21a,
T.R.C.P]

Service by mail shall be complete upon deposit of the paper, enclosed in a
postpaid, properly addressed wrapper, in a post office or official depository under
the care and custody of the United States Postal Service. Service by telephonic
document transfer after 5:00p.m. local time of recipient shall be deemed served
on the following day. If the party is required to do some act within a prescribed
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period after the service of a notice and it is served by mail or by telephonic
document transfer, three days shall be added to the prescribed period. [Rule 21a,
T.R.C.P]

Generally, all notices and motions are served under Rule 21A; however, other
rules or statutes may modify the application of Rule 21a. For example, in cases
of enforcement for child support or possession of or access to a child, notice of
the court’s order shall be served on the respondent in person, but not less than
ten days prior to the hearing on the show cause order. [§ 157.062(c),
V.A.Fam.C.; Rule 308a, T.R.C.P.]

§3.01.05 Return of Service for Show Cause Orders

A certificate by a party or an attorney of record, or the return of an officer or the
affidavit of any person showing service of a notice shall be prima facie evidence
of the fact of service. [Rule 21a; T.R.C.P.] Every officer or authorized person
shall endorse on all process and precepts coming to his hand the day and hour
on which they were received, the manner in which they were executed, and the
time and place the process was served, and shall sign the returns officially.
[Rule 16 T.R.C.P.] The return is then sent to the issuing court, plaintiff's attorney
of record or issuing party, if requested.

§3.02 PRECEPTS

§3.02.01 Definition

Precept is not defined in Texas law although reference to precept is made in the
Rules of Civil Procedure. [Rule 16, T.R.C.P.; Tex. Att'y Gen. Op. No. MW-117
(1979).] Black’s Law Dictionary defines a precept as: “[a] writ or warrant issued
by a authorized person demanding another’s action, such as a judge’s order to
an officer to bring a party before the court. “[Black’s Law Dictionary 1215 (8" ed.
2004).]

§3.02.02 Requisites of Precept

Precepts, although undefined by law, are authorized even though they are
relatively uncommon. [Brown v. Dixon, 776 S.W. 2d 599 (Tex. App. —Tyler 1989,
no writ)(stating a “precept to serve the order on the Holcombes and citation were
issued...”).] Nevertheless, a deputy constable is required to endorse a precept
as any other process. [Merritt v. Harris County, 775 S.W. 2d 17, 23 (Tex. App. —
Houston [14™ Dist.] 1989, writ denied); cf., Munoz v. Cameron County, 725 S.W.
2d 319 (Tex. App. —Corpus Christi, 1986, no writ)(stating “we have not found
Article 6873 to be applied to any criminal proceeding nor to include the definition
or precept to include a criminal warrant”).]
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§3.02.03 Service

Rule 16 governs service and return of precepts. Every officer or authorized
person shall endorse on all process and precepts coming to hand the day and
hour on which they are received, the manner in which they are executed, and the
time and place the process was served, and shall sign the returns officially. [Rule
16, T.R.C.P.] This rule has generally eliminated the use of precepts;
nevertheless, a constable will occasionally see a precept. For example, a
precept may serve notice of interrogatories.

§3.02.04 Return
The executing officer’s return shall include:

1. The date and time received,;

2. The manner in which executed, that is, how the notice was served,
3. The time and place the process was served;

4. The executing officer’s signature;

5. The department name;

6. The elected official's name (if applicable);

7. If not executed, diligence used to try to execute the notice and reason(s)
it was not executed. [Rule 107, T.R.C.P.]

The return is then sent to the issuing court or issuing party if requested.

§3.03 POSTING

§3.03.01 Definition and Issuance

Posting is a method of substituted service of process by displaying the process in
a prominent place (such as the courthouse door) when other forms of service
have failed. [Black’s Law Dictionary 1205 (8" ed. 2004).]

§3.03.02 Requisites of Posting

The Rules of Civil Procedure also provide for several situations where posting is
authorized as the appropriate means of giving notice. [Rule 117a, T.R.C.P.
(providing for citation in suits for delinquent ad valorem taxes); Rule 647,
T.R.C.P. (governing notice of sale of real estate); Rule 650, T.R.C.P. (governing
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notice of sale of personal property)]. Posting is generally permitted when notice
by publication in a newspaper is not available or the cost exceeds permissible
limits. [Rules 117a and 647, T.R.C.P.] Citation by posting is also permitted in
certain proceedings under the Probate Code. [§§ 33, 34, 632 and 633,
V.A.Prob.C]

§3.03.03 Service of Citation by Posting

Service of citation is made by posting a copy of the citation on the courthouse
door. [Rules 117a, 647, and 650, T.R.C.P.] Courthouse door is defined as:
“...either of the principal entrances to the house provided by the proper authority
for the holding of the district court. If from any cause there is no such house, the
door of the house where the district court was last held in that country shall be
deemed to be the courthouse door. Where the courthouse, or house used by the
court, has been destroyed by fire or other cause, and another has not been
designated by the proper authority, the place where such house stood shall be
deemed to be the courthouse door.” [Rule 648 T.R.C.P.]

§3.03.04 Posting of Sale of Real Property

The time and place of sale of real property under execution, order of sale, or
venditioni exponas (Latin for “you expose to sale;” it is the name of a writ of
execution.) can be accomplished by posting, if publication of notice is not
feasible. The officer shall post the notice in three public places in the county, one
of which shall be at the courthouse door of the county. [Rule 647, T.R.C.P.] The
notice must be posted for twenty days successively next before the day of sale.
The officer making the levy shall give the defendant, or defendant’s attorney,
written notice of such sale, either in person or by mail, which notice shall conform
to statutory requirements. [/d.]

§3.03.05 Posting Sale of Personal Property under Execution

Previous notice of the time and place of sale of personal property levied on under
execution shall be given by posting notice for ten days successively immediately
prior to the day of sale at the courthouse door of any county and ad the place
where the sale is to be made. [Rule 650, T.R.C.P.]

§3.03.06 Posting of Citation in Ad Valorem Tax Suits

Citation in ad valorem tax suits may be made by posting. [Rule 117a 5.,
T.R.C.P.] Service of citation is made by posting a copy of the courthouse door of
the county in which the suit is pending for at least twenty-eight days prior to the
return fixed in the citation. Proof of the posting shall be made by affidavit by the
attorney for the plaintiff or the person posting it. [/d.]
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§3.03.07 Return of Posting
The executing officer’s return shall include:

1.

The date and time received,

The manner in which executed, (how the notice was served);
The time and place the process was served;

The executing officer’s signature;

The department name;

The elected official’'s name (if applicable);

If not executed, diligence used to try to execute the notice and reason(s)
it was not executed. [Rule 15, T.R.C.P]

The return is then sent to the issuing court, plaintiffs attorney of record, or
issuing party, if requested.
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FORM 4 Return of Service by Posting
[Rule117a, and 650, T.R.C.P]

CONSTABLE’S RETURN

Received the day of _, 20 , at oclock __.m. and
executed on the __day of 20, at _ o'clock _.m., by posting a copy of the
(citation/notice) __ for _ days, exclusive of posting, before the return day
hereof, at the County Courthouse door of ___County, Texas or at the place

in or near the said courthouse where public notices customarily are posted.
Additional Information and Explanation: (Return receipt attached, additional
explanation of alternative service authorized by court, reason returned

unexecuted, etc.)

FEE:

SERVICE ATTEMPTS (Diligence used):

DATE TIME LOCATION COMMENTS | DEPUTY
CONSTABLE
PRECINCT: PLACE:
COUNTY,
TEXAS
BY:
DEPUTY NAME

PRINTED NAME
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FORM 5 Return of Service of Precept
[Rule 16 T.R.C.P]

CONSTABLE’S RETURN

Received the day of _, 20 , at oclock __ .m. and
executed onthe __dayof __ 20, at _ 'clock _.m., by delivering to the within
named defendant _____, in person, a true copy of the (notice and
interrogatories)(and a true copy of this process). Defendant located at (address) _
____in____ County, Texas.

Additional Information and Explanation: (Return receipt attached, additional
explanation of alternative service authorized by court, reason returned
unexecuted, etc.)

MILEAGE: FEE:

SERVICE ATTEMPTS (Diligence used):

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:
DEPUTY NAME

PRINTED NAME
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FORM 6 Return of Service On Notice to Show Cause — Personal Service
[Rule 16 T.R.C.P]

CONSTABLE’S RETURN

Received the day of _, 20 , at oclock ___.m. and
executed on the __day of __20, at _ o’clock _.m., by delivering to the within
named defendant ____, in person, a true copy of the (notice and
interrogatories)(and a true copy of this process). Defendant located at (address)
___in____ County, Texas.

Additional Information and Explanation: (Return receipt attached, additional
explanation of alternative service authorized by court, reason returned
unexecuted, etc.)

MILEAGE: FEE:

SERVICE ATTEMPTS (Diligence used):

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:
DEPUTY NAME

PRINTED NAME
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IV. SUBPOENAS

§4.01 CIVIL SUBPOENAS

§4.01.01 Definition and Issuance

A writ commanding a person to appear before a court or other tribunal, subject to
a penalty for failing to comply. [Black’s Law Dictionary 1460 (8" ed. 2004).] The
clerk of the appropriate district, county court, justice court, a licensed attorney, or
an officer authorized to take depositions may issue a civil subpoena [Rule 176.4,
T.R.C.P.] for any witness who is represented to reside 150 miles or less from a
county in which a suit is pending. [Rule 176.3, T.R.C.P.; § 22.002, V.A.C.P.R.C.]
A court may also issue an instanter subpoena requiring a witness to appear
instantly or at once, but not commanding the officer to produce the witness to
court as does an attachment.

§4.01.02 Requisites for Civil Subpoena
The subpoena must be issued in the name of “The State of Texas.” The

subpoena must:

1. State the style of the suit (name of plaintiff and defendant) and its cause
number;

2. State the court in which the suit is pending;

3. State the date on which the subpoena is issued;

4. ldentify the person to whom the subpoena is directed;

5. State the time, place, and nature of the action required by the person to
whom the subpoena is directed, as provided in Rule 176.2, Rules of Civil

Procedure;

6. ldentify the party at whose instance the subpoena is issued, and the
party’s attorney of record, if any;

7. State of text of Rule 176.8(a), Rules of Civil Procedure; and

8. Be signed by the person issuing the subpoena. [Rule 176, T.R.C.P.]
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§4.01.03 Witness Fee-Civil Subpoena

Before a withess may be compelled to attend, the party subpoenaing the witness
must have paid or tendered all lawful fees to the witness. [Rule 176.8, T.R.C.P.;
§ 22.001, V.A.C.P.R.C.; Kieffer v. Miller, 560 S.W. 2d 431, 432 (Tex. App. —
Beaumont 1977, writ refd n.r.e.)(stating “[p]laintiffs motion for a writ of
attachment for [the witness]contained no affidavit that ‘all lawful fees’ had been
paid or tendered to [the witness].] Each witness subpoenaed is entitled to a copy
of the subpoena. Other withess fees and expenses are paid in accordance with
statute. [§ 22.001, V.A.C.P.R.C. (providing, in part, “a witness is entitled to ten
($10.00) dollars for each day the witness attends court. This fee includes the
entittement for travel and the witness is not entitled to any reimbursement for
mileage traveled.”).

Previously, the Rules contained another type of subpoena, a subpoena duces
tecum, which required a person to produce books, papers, documents or tangible
things named in the subpoena. However, that old definition has been removed,
and, although the Rule still permits a subpoena to be used to require production
of books and other tangible pieces of evidence, the term used is subpoena.
(Rules 176.2(b) and 176.6(c), T.R.C.P.] The person ordered to produce the
evidence may file a motion for a protective order to limit of prohibit the production
requested under Rule 192.6(b), T.R.C.P. A subpoena for production of
documents is subject to control by the Discovery Rules. [Rule 192, et seq.,
T.R.C.P.] Failure to obey a civil subpoena is punishable by contempt of court.
[Rules 176.8, 180 and 743, T.R.C.P.] A custodian of a record who receives a
request for production or certification of a record under a subpoena, a request for
production, or other instrument issued under the authority of a tribunal that
compels production or certification of a record is entitled to $1 for production or
certification of the record. The party who requests production or certification of a
record shall pay the fee required for the record, as provided by this section, at the
time the subpoena, request, or other instrument is served. [ § 22.004(a) and (c),
V.A,C.P.R.C]

NOTE: The Code of Criminal Procedure still contains the term subpoena duces
tecum, and it retains the same meaning as it once had in the Civil Rules.

§4.01.04 Service of Civil Subpoena

Civil subpoenas may be served at any place within the State of Texas by any
sheriff or constable, or by any person who is not a party and is at least eighteen
years of age or older. The subpoena must be served by delivering a copy to the
witness and tendering to that person any fees required by law. [Rule 176.5(a),
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T.R.C.P.; Keiffer v. Miller, 560 S.W. 2d 431 (Tex. Civ. App. — Beaumont 1977,
writ refd n.r.e.).] If the witness is a party and is represented by an attorney of
record in the proceeding, the subpoena may be served on the witness’s attorney
of record [/d.]

§4.01.05 Return — Civil Subpoena

Proof of service must be made by filing either: (1) the witness’s signed written
memorandum attached to the subpoena showing that the witness accepted the
subpoena; or (2) a statement by the person who made the service stating the
date, time, and manner of service, and the name of the person served. [Rule
176.5(b), T.R.C.P]

The officer’s return should include:
1. The date and time received;
2. The manner in which executed, that is, how the notice was served;
3. The time and place the process was served;
4. The executing officer’s signature;
5. The department name;
6. The elected official's name (if applicable); and
7. Whether or not a witness fee was paid or tendered.

The return is then sent to the issuing court or plaintiff's attorney of record, if
requested.

§4.02 CRIMINAL SUBPOENAS

§4.02.01 Definition and Issuance

The Code of Criminal Procedure provides a chapter on the rules controlling the
issuance and enforcement of subpoenas in the criminal context. (Arts. 24.01-.29,
V.A.C.C.P.] In general, a subpoena may summon one or more persons to testify
in a criminal action at a specific court or on a specific day at: (1) an examining
trial; (2) a coroner’s inquest; (3) a grand jury proceeding [Art. 24.15, V.A.C.C.P]
or (4) a habeas corpus hearing. [Art. 24.01, V.A.C.C.P.] A criminal subpoena
may also require that evidence be brought to court by a witness (subpoena
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duces tecum). (Art. 24.02, V.A.C.C.P.] Special provisions govern issuance of
subpoenas for child witnesses [Art. 24.011, V.A.C.C.P.] and out-of-state
witnesses. [Art. 24.28, V.A.C.C.P.]

Failure to obey a criminal subpoena may result in a fine not to exceed $500 in a
felony case or $100 in a misdemeanor case. [Art. 24.05, V.A.C.C.P.] A writ of
attachment may issue commanding some peace officer to take the body of a
witness and bring the witness to court to testify. [Art. 24.11, V.A.C.C.P]

§4.02.02 Who May Serve — Criminal Subpoena

The person named in the subpoena to summon the person whose appearance is
sought must be a peace officer or at least 18 years old and, at the time the
subpoena is issued, not a participant in the proceeding for which the appearance
is sought. [Art. 24.01(b), V.A.C.C.P]

§4.02.03 Service — Criminal Subpoena

In criminal cases, a subpoena is served by: reading the subpoena in the hearing
of the witness (but not over the telephone); delivering a copy of the criminal
subpoena to the witness; electronically transmitting a copy of the subpoena,
acknowledgment of receipt requested, to the last known electronic address of the
witness; or mailing a copy of the subpoena by certified mail, return receipt
requested, to the last known address of the witness unless the applicant for the
applicant for the subpoena requests in writing that the subpoena not be served
by certified mail or the proceeding for which the witness is being subpoenaed is
set to begin within seven business days after the date the subpoena would be
mailed. Proper return is accomplished by showing the time and manner of
service. When the witness has not been found then the officer should state the
diligence (degree of persistence) the constable used in trying to locate the
witness including information as to the whereabouts of the witness.  [Arts.
24.04(b), 24.17(b) V.A.C.C.P.]

§4.02.04 Return — Criminal Subpoena

The officer shall make due return showing the time and manner of service if
served in person or by the reading the subpoena. If the subpoena was served by
electronic transmission, the acknowledgement of receipt or, if served by certified
mail, the return receipt must accompany the return. If the subpoena is not
served, the officer shall show in the officer's return the cause of the officer’s
failure to serve it, the diligence used and any information as to the whereabouts
of the witness. [Arts. 24.04(b), 24.17(b) V.A.C.C]
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§4.03 JUVENILE SUMMONS

§4.03.01 Definition and Issuance

The juvenile court shall direct issuance of a summons to the child named in the
petition, the child’s parent, guardian, or custodian, the child’s guardian ad litem
and any other person who appears to the court to be a proper or necessary party
to the proceeding. The court may also endorse on the summons an order
directing a person having the physical custody or control of the child to bring the
child to the hearing. In addition, the court may endorse on the summons an
order that a law enforcement officer serve the summons and immediately take
the child into custody and bring him before the court. [§ 53.06, V.A.Fam.C.]

§4.03.02 Who May Serve — Juvenile Summons

A law enforcement officer may serve the summons if the court orders the child be
taken into custody. [§ 53.06 (d), V.A.Fam.C.] Service of the summons may be
made by any suitable person under the direction of court. [§ 53.06(c),
V.A.Fam.C.]

§4.03.03 Service — Juvenile Summons

If the subject is found in the state, the summons shall be served personally at
least two days before the day of the adjudication hearing. If the subject is in the
state and cannot be found, but the subject’'s address is known or can be
ascertained with reasonable diligence, the summons may be served by mailing a
copy by registered or certified mail, return receipt requested, at least five days
before the day of the hearing. If the subject is outside of the state, service can
be made by delivering to the subject personally or by mailing a copy by
registered or certified mail, return receipt requested, a least five days before the
day of the hearing. [§ 53.07 V.A.Fam.C.]

§4.03.04 Return — Juvenile Summons

The Family Code states that witnesses may be subpoenaed in accordance with
the Texas Code of Criminal Procedure. [§ 53.07(e), V.A.Fam.C.] The return for
a summons is made in the same manner as a criminal subpoena. The officer
shall make due return showing the time and manner of service if served in
person or by reading the subpoena. If the subpoena was served by certified
mail, the return receipt must accompany the return. If the subpoena is not
served, the officer shall show in the return the cause of the officer’s failure to
serve it. [Art. 24.17(b) V.A.C.C.P.]
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§4.04 ADMINISTRATIVE SUBPOENAS

Administrative subpoenas or summonses are often issued by governmental
agencies such as the Texas Workforce Commission, Civil Service, Attorney
General, and others for administrative hearings. These notices are generally
served in the same manner as other civil subpoenas.
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FORM 7 Return on Civil Subpoenas
(Part 1) [Rule176.5 (b) T.R.C.P]

CONSTABLE’S RETURN

Received on the day of _, 20 , at oclock __ .m. and
executed onthe __day of __ 20, at _ ’'clock __.m. by delivering subpoenato
__, in person, a true copy of the subpoena (with/without fee attached). Witness
was served at (address) ___in_____ County, Texas.

Additional Information and Explanation: (Return receipt attached, additional
explanation of alternative service authorized by court, reason returned
unexecuted, etc.)

MILEAGE: FEE:

SERVICE ATTEMPTS (Diligence used):

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:
DEPUTY NAME

PRINTED NAME
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FORM 8 Return on Civil Subpoenas
(Part 2)

MEMORANDUM OF ACCEPTANCE

| accept service of a copy of this subpoena on the day of , 20

(Signature of witness)

(Printed name)
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V. INJUNCTIONS

§5.01 INJUNCTIONS

§5.01.01 Definition and Issuance

An injunctions is a court order commanding or preventing an action. [Black’s Law
Dictionary 800 (8" ed. 2004).] “In a general sense, every order of a court which
commands or forbids is an injunction; but in its accepted legal sense, an
injunction is a judicial process or mandate operating in personam by which, upon
certain established principles of equity a party is required to do or refrain from
doing a particular thing. An injunction has also been defined as a writ framed
according to the circumstances of the case, commanding an act which the court
regards as essential to justice, or restraining an act which it esteems as contrary
to equity and good conscience; as a remedial writ issuing by the order and under
seal of a court of equity.” [Joyce, A Treatise on the Law Relating to Injunctions,
§§ 1,2, and 3 (1909).]

There are three types of injunctions: temporary restraining orders, preliminary or
temporary injunctions, and permanent injunctions. A temporary restraining order
operates only pending a hearing on an application for a temporary injunction. It
automatically ends on the date set for such hearing and it is not appealable. A
temporary injunction (also called interlocutory injunction, preliminary injunction
and even permanent injunction) operates, unless dissolved by a further order,
until final judgment. A permanent injunction (also called a perpetual injunction) is
a restraining provision of a final judgment. When granted, it is as a part of the
final judgment, which was sought by the suit. An injunction is a remedial writ that
can be heard by only a district or county court. [§§ 65.021, V.A.C.P.R.C.; Mickle
v. Garrett, 110 S.S. 2d 1235, 1236 (Tex. Civ. App. —Eastland 1937, no writ)
(citing Riggins v. Thompson, 71 S.W. 14 (Tex. 1902); Ex Parte Zuccaro, 163
S.W. 579 (Tex. 1914), Ex Parte Rains, 257 S.W. (Tex. 1923).]

To get an injunction, the complainant must show that there is no plain, adequate,
and complete remedy at law, and that an irreparable injury will result unless relief
is granted [/d.]

§5.02 TEMPORARY INJUNCTION
§5.02.01 Definition and Issuance
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A temporary injunction is a court order prohibiting someone from doing some
specified act or commanding someone to undo some wrong or injury. A
temporary injunction will be issued only after the defendant receives notice and
an opportunity to be heard. [Black’s Law Dictionary 800 (8" ed. 2004).] To get an
injunction, the complainant must show that there is no plan, adequate, and
complete remedy at law and that an irreparable injury will result unless granted. .
[ld.] A temporary injunction operates prior to litigation and a final hearing on
the matter. A temporary injunction can be issued before or during trial to
prevent irreparable injury from occurring before the court before the court
has a chance to decide the case. [/d.]

A temporary injunction is an emergency remedy of brief duration that may be
issued only in exception circumstances and only until the trail court can hear
arguments or evidence, as the circumstances require, on the subject matter of
the controversy and otherwise determine what relief is appropriate [§ 65.011,
V.A.C.P.R.C.; see, Crestview Ltd. V. Foremont Ins. Co., 621 S.W. 2d 816, 827-
28 (Tex. App. Austin 2001, writ refd n.r.e.) (stating “[t[he function of a temporary
injunction is obviously to preserve the status quo, or the ‘last , actual, peaceable,
non-contested status which preceded the pending controversy’... [however, it] is
not per se a basis for its issuance.”).]

A party must plead and prove a probable injury if temporary equitable relief is
denied, and a probable right to recovery; the party need not establish final
success in the litigation. The temporary injunction is a part of the procedural
machinery by which the court keeps control of the case pending trial on the
merits. [Center for Economic Justice v. American Ins. Assoc., 39 S.S. 3d 337,
343-44 (Tex. App. —Austin 2001, n.w.h.); Burkland v. Hachett, 575 S.W. 2d 389-
393 (Tex. Civ. App. — Tyler 1978, no writ).] At a hearing for a temporary
injunction, the only question before the trial court is whether the applicant is
entitled to preservation of the status quo of the subject matter of the suit pending
trial on the merits. [Davis v. Huey, 571 S.W. 2d 859-862 (Tex. 1978).]

Other rules require that no writ of injunction shall b granted unless the applicant
presents the petition to the judge verified by affidavit that contains an intelligible
(clear and understandable) statement of the grounds for relief. [Rule 682,
T.R.C.P.] No temporary injunction shall be issued without notice to adverse party.
[Rule 681, T.R.C.P.] Constructive notice includes the defendant’s knowledge of
the existence of the temporary injunction and knowledge of the fact that orders
must be followed. [Rule 683 T.R.C.P.] The order (injunction or restraining order)
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shall set forth specifics as to why it was granted and the conditions that must be
met by the adverse parties. [Rule 683, T.C.R.P.; Interfist Bank San Felipe v. Paz
Construction Co.,715 S.W. 2d at 641 (Tex. 1986) (stating, “The requirements of
Rule 683 are mandatory and must be strictly followed.”).] Additionally, the
applicant must post a bond in the amount set by the court to protect the interests
of the adverse party. [(Rule 684, T.R.C.P.); see Ex parte Lesher, 651 S.W. 2d
734, 736 (Tex. 1983) (quoting Lancaster v. Lancaster, 291 S.W. 2d 303 (Tex.
1956). “The provisions of Rule 684 are mandatory and an order of injunction
issued without a bond is void on its face.”).]

§5.02.02 Requisites of a Preliminary or Temporary Injunction
A preliminary or temporary injunction shall:

1. Be styled The State of Texas;

2. Be directed to any sheriff or constable within the State of Texas;
3. Be directed to the person or persons enjoined;

4. State the court of issuance;

5. State cause number;

6. State the names of the parties to the proceedings, and the nature of the
plaintiffs application with the action of the judge;

7. Command the person or persons to whom it is directed to desist and
refrain from the commission or continuance of the act enjoined, or to
obey and execute such order as the judge has seen proper to make;

8. Date and time set for the hearing—

A. Temporary restraining orders — no more than 14 days from the date the
court order is granted;

B. Injunctions — be made returnable at or before ten o’clock a.m. of the
Monday next after the expiration of twenty days from date of service;

9. Be dated and signed by the county or district clerk; and
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10. Bear the seal of court if issued by county or district court. [Rule 15 and
687, T.R.C.P]

§5.02.03 Service

The officer receiving the writ of injunction shall log in the date it was received and
immediately deliver the writ to the named party by personal delivery only. [Rule
689 T.R.C.P.] The writ can be served any day of the week [Rule 6, T.R.C.P.] The
original writ shall be returned to the court from which is issued on or before the
hearing with the action of the officer written on the writ along with the time the
officer executed the writ [§ 65.022, V.A.C.P.R.C.; Rule 689, T.C.R.P.] The officer
also may detail the action taken on a spate piece of paper and attach it to the
original writ. The return must reflect the diligence (degree of persistence)
exercised by the officer in attempting to serve the temporary injunction. The
executing officer shall sign the writ in his official capacity. The injunction expires
on the hearing date stated on the order. [Rule 689, T.R.C.P.]

§5.02.04 Return
The delivering officer shall complete an officer’s return, which shall show;

1. The date and time received,;

2. The complete address of delivery;

3. Name of defendant;

4. Name of person to wh9om document was delivered;

5. Explanation of how delivery was made;

6. If not delivered, diligence used in attempting delivery;

7. Officer’s signature showing official capacity; and

8. Return to court or attorney of record if requested. [Rule 689, T.R.C.P.]
§5.02.05 Liability
Generally, an officer is not liable for damages resulting from execution of a writ if

the officer acts in good faith in executing the writ and uses reasonable diligence
in performing official duties. [§7.003, V.A.C.P.R.C.] Section 7.003 provides;
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‘(a) Except as provided by section 34.061, an officer is not liable for damages
resulting from the execution of a writ issued by a court of this state if the officer;

1. In a good faith executes the writ as provided by law and by the Texas
Rules of Civil Procedure; and

2. Uses reasonable diligence in performing in performing his official duties.
See also: Family Law, §10.02 Temporary Ex Parte Orders

§5.03 MANDAMUS

§5.03.01 Definition and Issuance

The writ of mandamus is an order of a superior court to compel a lower court or
government officer to perform mandatory or purely ministerial duties correctly.
[Black’s Law Dictionary 980 (8" ed. 2004)] Mandamus is called an
“extraordinary remedy”, and it will lie only to correct a clear abuse of discretion or
the violation of a duty imposed by law when there is no adequate remedy at law.
[Walker v. Packer, 827 S.W.2d 833, 841 (Tex.1992, orig. proceeding); Johnson
v. Fourth Court of Appeals, 700 S.W.2d 916, 917 (Tex.1985); O'Donniley v.
Golden, 860 S.W.2d 267 (Tex.App.-Tyler 1993, orig. proceeding).] It is governed
by the Rules of Civil Procedure. [Vondy v. Commissioners Court of Uvalde
County, 620 S.W.2d 104, 107 (Tex. 1981, orig. proceeding).] An original
proceeding for a writ of mandamus initiated in the trial court is a civil action
subject to trial and appeal on substantive issues and rules of procedure as any
other civil suit. Nevertheless, in many respects the procedure related to obtaining
the writ is sui generis (of its own kind or class; unique or peculiar). These writs
are original proceedings in the courts of appeals (or Supreme Court or Court of
Criminal Appeals) so most of the rules governing writs of mandamus are found in
the Texas Rules of Appellate Procedure. [ T.R.A.P. 52.]

A writ of mandamus that forbids or prohibits an action is also known as a “writ of
prohibition”. [DeLeon v. Aguilar, 127 S.\W.3d 1, (Tex. Crim. App. 2004).] These
writs can be used in a civil matter or a criminal one. The power to grant writs of
mandamus and prohibition was given to the Court of Criminal Appeals in 1978 by
constitutional amendment, and the previous arrangement for the Supreme Court
to issue the writs in criminal cases was repealed. [ Tex. Const. Art. 5, § 5(c); art.
4.04, V.A.C.C.P.; see State v. Vance, 571 S.W.2d 903, 905 (Tex. Ct. Crim. App.
1978, n.w.h.).]
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The supreme court or, in vacation, a justice of the supreme court may issue a
writ of mandamus to compel a statutory county court judge, a statutory probate
court judge, or a district judge to proceed to trial and judgment in a case
agreeable to the principles and usages of law, returnable to the supreme court on
or before the first day of the term, or during the session of the term, or before any
justice of the supreme court as the nature of the case requires. [ § 22.002(b),
V.A.G.C.] A judge of a district court may, either in term time or vacation, grant
writs of mandamus, injunction, sequestration, attachment, garnishment,
certiorari, and supersedeas and all other writs necessary to the enforcement of
the court's jurisdiction. [ § 24.011, V.A.G.C/]

As in other civil suits, properly-related causes of action may be joined in a
mandamus proceeding. Thus, where a party has a right or claim against another
party, the full exercise or enjoyment of which is dependent on some ministerial
act of a public officer, that officer properly may be joined in an action to establish
a right to the claim, and in the one action obtain adjudication of the right or claim
and enforcement of the official duty necessary to protect it. [Hughes v.
McDonald, 122 S.W.2d 366 (Tex. Civ. App. Austin 1938, orig. proceeding.).]

Although proceedings for a writ of mandamus are usually instituted in the name
of the state, this procedure is a mere matter of form when they are prosecuted on
behalf of a private relator. The private relator is the real party, and it accords with
the Texas system of jurisprudence that the suit should proceed in his or her
name. Accordingly, in such circumstances the suit may be prosecuted in the
name of the state or in the name of the relator. [38 Tex. Jur. 3d Extraordinary
Writs § 338.] Where the state is authorized to bring a mandamus suit, the
attorney general has the power to institute it; under the attorney general's
direction, the action may be brought by a county attorney in the name of the
state. [Yett v. Cook, 115 Tex. 175, 268 S.W. 715 (1925, orig. proceeding).]

An “alternative writ of mandamus” may sometimes be used to command the
party to whom it is directed either to do the act required to be performed or to
show cause before the court why the party has not done so. Thus, in some
circumstances, a court may issue an order in the alternative rather than
peremptory form.[ 38 Tex. Jur. 3d Extraordinary Writs § 330.]

A party seeking an alternative writ of mandamus still must allege matters which
prima facie entitle the party to such extraordinary remedy. No mandamus shall
be granted by the district or county court on ex parte hearing, and any
peremptory mandamus granted without notice shall be abated on motion.
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[T.R.C.P. 694.]

§5.03.02 Requisites of Writ of Mandamus

An original appellate proceeding seeking extraordinary relief--such as a writ of
habeas corpus, mandamus, prohibition, injunction, or quo warranto -- is
commenced by filing a petition with the clerk of the appropriate appellate court.
The petition must be captioned “In re [name of relator].” [T.R.A.P. 52.1]

The petition must, under appropriate headings and in the order set out below,
contain the following:

1. Identity of Parties and Counsel: a complete list of all parties, and the
names, and addresses of all counsel.

2. Table of Contents: with references to the pages of the petition, indicating
the subject matter of each issue or point, or group of issues or points.

3. Index of Authorities: authorities arranged alphabetically and indicating
the pages of the petition where the authorities are cited.

4. Statement of the Case: should seldom exceed one page and should not
discuss the facts. The statement must contain the following:

e Concise description of the nature of any underlying proceeding
(e.g., a suit for damages, a contempt proceeding for failure to pay
child support, or the certification of a candidate for inclusion on an
election ballot);

e |If the respondent is a judge, the name of the judge, the
designation of the court in which the judge was sitting, and the
county in which the court is located; and if the respondent is an
official other than a judge, the designation and location of the
office held by the respondent;

e Concise description of the respondent's action from which the
relator seeks relief;

e |If the petition is filed in the Supreme Court after a petition
requesting the same relief was filed in the court of appeals;
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A. The date the petition was filed in the court of appeals;

B. The district of the court of appeals and the names of the justices
who participated in the decision;

C. The author of any opinion for the court of appeals and the author of
any separate opinion;

D. The citation of the court's opinion;

E. The disposition of the case by the court of appeals, and the date of
the court of appeals' order.

5. Statement of Jurisdiction: state, without argument, the basis of the
court's jurisdiction. If the Supreme Court and the court of appeals have
concurrent jurisdiction, the petition must be presented first to the court of
appeals unless there is a compelling reason not to do so. If the petition is
filed in the Supreme Court without first being presented to the court of
appeals, the petition must state the compelling reason why the petition
was not first presented to the court of appeals.

6. Issues Presented: state concisely all issues or points presented for relief.
The statement of an issue or point will be treated as covering every
subsidiary question that is fairly included.

7. Statement of Facts: The petition must state concisely and without
argument the facts pertinent to the issues or points presented. Every
statement of fact in the petition must be supported by citation to
competent evidence included in the appendix or record.

8. Argument: The petition must contain a clear and concise argument for
the contentions made, with appropriate citations to authorities and to the
appendix or record.

9. Prayer: The petition must contain a short conclusion that clearly states
the nature of the relief sought.

10. Certification: The person filing the petition must certify that he or she
has reviewed the petition and concluded that every factual statement in
the petition is supported by competent evidence included in the appendix
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or record.

11. Appendix:

e Necessary Contents. The appendix must contain:

A. A certified or sworn copy of any order complained of, or any other
document showing the matter complained of;

B. Any order or opinion of the court of appeals, if the petition is filed in
the Supreme Court;

C. Unless voluminous or impracticable, the text of any rule, regulation,
ordinance, statute, constitutional provision, or other law (excluding
case law) on which the argument is based; and

D. If a writ of habeas corpus is sought, proof that the relator is being
restrained.

e Optional Contents. The appendix may contain any other item
pertinent to the issues or points presented for review, including
copies or excerpts of relevant court opinions, statutes,
constitutional provisions, documents on which the suit was based,
pleadings, and similar material. ltems should not be included in the
appendix to attempt to avoid the page limits for the petition. The
appendix should not contain any evidence or other item that is not
necessary for a decision.

A writ of mandamus must run singly to the person whose duty it is to perform the
act required. However, a judgment awarding the writ conditioned on the
performance of certain acts by persons who are not parties to the suit is not
necessarily erroneous. [38 Tex. Jur. 3d Extraordinary Writs § 373.] Where the
duty sought to be enforced is one owing by a municipal corporation, the writ may
be directed to it in its corporate name. A writ against a board must go against all
of the members of the board or against none. [/d.]

¢ Filing by Relator Required. Relator must file with the petition:

1. A certified or sworn copy of every document that is material to the
relator's claim for relief and that was filed in any underlying proceeding;
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and

2. A properly authenticated transcript of any relevant testimony from any
underlying proceeding, including any exhibits offered in evidence, or a
statement that no testimony was adduced in connection with the matter
complained.

(b) Supplementation Permitted. After the record is filed, relator or any other party
to the proceeding may file additional materials for inclusion in the record.
[T.R.AP.52.7]

§5.03.03 Service
Relator and any party who files materials for inclusion in the record must--at the
same time--serve each party, including

1. Those materials not previously served on that party as part of the record
in another original appellate proceeding in the same or another court;
and

2. An index listing the materials filed and describing them in sufficient
detail to identify them. [T.R.A.P.52.7.]

At or before the time of a document's filing, the filing party must serve a copy on
all parties to the proceeding. But a party need not serve a copy of the record.
Service on a party represented by counsel must be made on that party's lead
counsel. Service may be personal, by mail, by commercial delivery service, or by
fax. Personal service includes delivery to any responsible person at the office of
the lead counsel for the party served. [T.R.A.P. 9.5.] The petition must contain a
statement of the case that should seldom exceed one page and should not
discuss the facts. The statement must contain the following:

¢ |If the respondent is a judge, the name of the judge, the designation
of the court in which the judge was sitting, and the county in which
the court is located; and

e If the respondent is an official other than a judge, the designation
and location of the office held by the respondent [T.R.A.P.
52.3(d)(2).]

Service is complete as follows:
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1. Service by mail is complete on mailing.

2. Service by commercial delivery service is complete when the document
is placed in the control of the delivery service.

3. Service by fax is complete on receipt.

A document presented for filing must contain a proof of service in the form of
either an acknowledgment of service by the person served or a certificate of
service. Proof of service may appear on or be affixed to the filed document. The
clerk may permit a document to be filed without proof of service, but will require
the proof to be filed promptly. A certificate of service must be signed by the
person who made the service and must state:

1. The date and manner of service;
2. The name and address of each person served; and

3. If the person served is a party's attorney, the name of the party
represented by that attorney. [T.R.A.P. 9.5(e).]

§5.03.04 Return

A petition for mandamus which does not contain a certificate of service, does not
identify the judge or court against whom the petitioner seeks mandamus relief,
and does not include a certified or sworn copy of every document that is material
to the petitioner's claim is deficient under the appellate procedural rules. Failure
to timely file proof of service of a petition for writ of mandamus if the court
requests it may result in denial of the petition.[cf. In re Hensler, 27 S.W.3d 719
(Tex.App.-Waco 2000, orig. proceeding) (court of appeals requested missing
certificate of service be filed within 10 days of the date of the letter, and, failing
that, the petition was dismissed).]
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FORM 9 Return of Preliminary or Temporary Injunction
[Rule 689, T.R.C.P.]

CONSTABLE’S RETURN

Received on the _day of , 20 ,at _o’clock____.m. and executed on the _

_dayof__ 20 , at _o’clock___.m. by delivering subpoena

in person, a true copy of this preliminary or temporary injunction with plaintiff's
complaint attached. Physical address of delivery: , City County, Texas, Zip

Code. If not executed, state why:

Additional Information and Explanation: (Return receipt attached, additional
explanation of alternative service authorized by court, reason returned unexecuted,

etc.)

MILEAGE: FEE:

SERVICE ATTEMPTS (Diligence Used)

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:

DEPUTY NAME

PRINTED NAME
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VI. WRITS - PRE-JUDGMENT FOR PROPERTY

§6.01 WRIT OF ATTACHMENT

§6.01.01 Definition and Issuance

A writ of attachment is a prejudgment attachment in which the debtor’s property
is seized so that if the creditor ultimately prevails, the creditor will be assured of
recovering on the judgment through the sale of the seized property. [Black’s Law
Dictionary 136 (8" ed. 2004).] A writ of attachment may be levied only on
property that by law is subject to levy under a writ of execution. [§ 61.041,
T.C.P.R.C.] The property need not be in the debtor’s possession to be attached.
[Gulf Oil Co. v. First Nat. Bank of Hereford, 503 S.W. 2d 300 (Tex. Civ. App. —
Amarillo 1973, n.w.h.).] The writ of attachment commands the constable to
attach and hold property. When an officer sets apart the property, a levy has
occurred. The terms “levy” and “Seizure” are synonymous. In any event, it is the
act of making the levy that gives effect to the writ of attachment.

The plaintiff may file an application for the issuance of a writ of attachment either
at the commencement of a suit or at any time during its progress. [Rule 592,
T.R.C.P.] A writ of attachment may not be issued before a suit has been
initiated; however, if citation is served by publication, an attachment may be
issued and levied on land after the publication of the citation is complete. [/d.;
Milburn v. Smith, 33 S.W. 910 (Tex. Civ. App. 1895, n.w.h.).] The writ is issued
by written order of the court after a hearing, which may be ex parte. [Rule 592,
T.R.C.P.] In a writ of attachment levy the defendant owns and generally
possesses the property. [Rules 592-609, T.R.C.P.] Attached property taken from
the defendant is kept safe in the custody of the officer. [Rule 593, T.R.C.P.]

A writ of attachment may issue even though the plaintiff's debt or demand is not
due. [§ 61.044, T.C.P.R.C.] The proceedings relating to the writ shall be as in
other cases, except that final judgment may not be rendered against the
defendant until the debt or demand becomes due. [/d.] Note that nothing in the
Civil Practice and Remedies Code prevents issuance of a writ of attachment in a
suit founded in tort or on an unliquidated demand against an individual,
partnership, association, or corporation on whom personal service cannot be
obtained in this state. [§ 61.005, T.C.P.R.C.]

A writ of attachment may be issued by the court in suits filed to cover the cost of
counseling and medical needs of the plaintiff after the occurrence of a sexual
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assault [. §61.0021 T.C.P.R.C. ]. The suit for personal injury must arise from a
violation of Texas Penal Code Sections 22.011(a)(2) (sexual assault of a child),
22.021(a)(1)(B) (aggravated sexual assault of a child), 21.02 (continuous sexual
abuse of young child or children), or 21.11 (indecency with a child).

The judge or clerk of a district or county court or a justice of the peace may issue
a writ of original attachment returnable to the issuing court. [§ 61.021, T.C.P.R.C]
When applying for a writ of attachment, the plaintiff or plaintiff's agent or attorney
must file with the court an affidavit that states:

1. The general grounds for issuance;
2. The amount of the demand; and

3. The specific grounds for issuance. The affidavit shall be filed with the
papers of the case. [§61.022, T.C.P.R.C]

Note that the remedy of attachment is considered “oppressive and harsh and
therefore is subject to rigid rules of construction.” [Carpenter v. Carpenter, 476
S.W. 2d 469 (Tex. Civ. App. 1972, n.w.h.).] This means that the rules governing
attachment must be followed exactly.

§6.01.02 Plaintiff’'s Attachment Bond
Before the writ of attachment will issue the plaintiff must execute a bond that:

1. Has two or more good and sufficient sureties;
2. |s payable to the defendant;
3. Is in an amount fixed by the judge or justice issuing the writ;

4. Is conditioned on the plaintiff prosecuting the suit to effect and paying all
damages and costs adjudged against plaintiff for wrongful attachment.
[§ 61.023, T.C.P.R.C]

The plaintiff shall deliver the bond to the officer issuing the writ for that officers’
approval. [FDIC v. Texarkana Nat. Bank, 673 S.W. 2d 262, 263 (Tex. App. —
Texarkana 1984, n.w.h.)(holding, “As the writ of attachment was issued without
bond, it was void.”] The bond and affidavit requirements are restated in the
Rules of Civil Procedure. Rules 592 and 592a, T.R.C.P]
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§6.01.03 Requisite of a Writ of Attachment
A writ of attachment shall:

1. Be styled “The State of Texas” [Rule 594, T.R.C.P.];

2. Be directed to any sheriff or constable within the State of Texas [Rule 593,
T.R.C.P.];

3. State the cause number;

4. State the issuing court and location;
5. State the name of the parties;

6. State the date of issuance;

7. State the name of the defendant;

8. State the seizure amount;

9. Command the officer to attach and hold, unless replevied, subject to
further order of the court, so much of the property of the defendant, of a
reasonable value in approximately the amount fixed by the court as shall
be found within the officer’s county [Rule 593, T.R.C.P.]; and

10.Advise the defendant of the right of replevy. [Rule 594, T.R.C.P.]

There shall be prominently displayed on the face of the copy of the writ
served on the defendant, in ten-point type and in a manner calculated to
advise a reasonably attentive person of its contents, the following:

“To __, Defendant:
“You are hereby notified that certain properties alleged to be owned by you have
been attached. If you claim any rights such property, you are advised;
“YOU HAVE A RIGHT TO REGAIN POSSESSION OF THE PROPERTY BY
FILING A REPLEVY BOND. YOU HAVE A RIGHT TO SEEK TO REGAIN
POSSESSION OF THE PROPOERTY BY FILING WITH THE COURT A
MOTION TO DISSOLVE THIS WRIT.” [Rule 598a, T.R.C.P.]
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§6.01.04 Service

The writ of attachment shall be dated and tested as other writs, and may be
delivered to the sheriff or constable by the officer issuing it, or the officer may
deliver to the plaintiff or the plaintiff's agent or attorney for that purpose. [Rule
596, T.R.C.P.]. The writ of attachment must be directed to the sheriff or any
constable within the State of Texas. The sheriff or constable receiving the writ
shall immediately proceed to execute the writ by levying upon so much of the
property of the defendant subject to the writ, and found within the officer’'s county
as may be sufficient to satisfy the command for the writ. [Rule 597, T.R.C.P.]
Writs of attachment may be levied on any day of the week. [Rule 6 T.R.C.P.]

The defendant is served in any manner prescribed for service of citation, or as
provided in Texas Rule of Civil Procedure 21a. [Rule 598a, T.R.C.P] The plaintiff
may also request that several writs be issued at the same time or in succession
and sent to different counties, until enough property is attached to satisfy the
writ. [Rule 595, T.R.C.P]

§6.01.05 Defendant’s Rights — Writ of Attachment

The rules provide that a defendant has the right to replevy the attached property
at any time before judgment. [Rule 599, T.R.C.P.]. A defendant seeking to
replevy attached property must post a bond as directed by statute, to be
approved by the officer who levied the writ, payable to the plaintiff. The bond
amount is fixed by the court, or, at the defendant’s option, for the value of the
property sought to be replevied (to be estimated by the officer), plus one year’'s
interest. Either side may contest the amount of the bond that is set. The
defendant also has the right to ask the court for a substitution of property of equal
value as the attached property. [/d.]

§6.01.06 Levy

An officer must proceed without delay to levy on the property of the defendant
once the writ of attachment is received. [Rules 598, 637, T.R.C.P.] The officer
must call upon the defendant, if defendant can be found, or if absent, upon
defendant’s agent within the county, if known, to point out property to be levied
upon if the writ does not specify the property to be seized. The levy shall first be
made on the property pointed out by the defendant. [Rule 637, T.R.C.P.] The
officer may require that the defendant designate additional property for
attachment if, in the opinion of the officer, the original designation would not
satisfy the writ. If the defendant does not designate property then that officer
may levy on property subject to execution [/d.]
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§6.01.07 Replevy

When property has been replevied, the constable shall deliver the replevy bond
to the clerk or justice of the peace. [Rule 606, T.R.C.P.] Additionally, when the
property levied on is claimed, replevied or sold, or disposed of after the writ has
been returned, the officer having the custody of the property shall immediately
make a report in writing, signed in the officer’s official capacity, to the clerk or
justice of the peace. The report must show what happened to the property. [Rule
607, T.R.C.P]

§6.01.08 Return
An officer’s return for writ of attachment for property shall:

1. State the date and time received;

2. Record the date and time of seizure;

3. Record the complete address of the delivery of notice;

4. Describe completely all actions taken;

5. Describe all seized property with sufficient certainty as to identify it;

6. If property replevied, deliver replevy bond to the clerk of issuing court;
7. Contain officer’s signature in officer’s official capacity; and

8. Be returned to court at or before 10 o’clock of the Monday next after
fifteen days from the date of issuance. [Rule 606, T.R.C.P.]

Clerical errors in the return may be amended only if application is made by the
officer in writing to the judge or justice of the appropriate court. Notice of the
application shall be given to the defendant. [Rule 609, T.R.C.P.]

§6.01.09 Officer’s Liability

Generally, an officer is not liable for damages resulting from execution of a writ if
the officer acts in good faith in executing the writ and uses reasonable diligence
in performing official duties. [§ 7.003, V.A.C.P.R.C. (providing, “Except as
provided by Section 34.061, an officer is not liable for damages resulting from the
execution of a writ issued by a court of this state if the officer: (1) in good faith
executes the writ as provided by law and by the Texas Rules of Civil Procedure;
and (2) uses reasonable diligence in performing his official duties.”).] Additionally,
an officer cannot require that a bond be posted for the officer’'s indemnification
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before executing a writ. [/d. At (b) (providing, “An officer shall execute a writ
issued by a court of this state without requiring that bond be posted for the
indemnification of the officer.”).]

In spite of the statutory protection given to constables, they may still be found
negligent if they fail to properly care for property they have levied on. The officer
and officer’s sureties are liable for the value of the property lost or damaged. [§
34.061 (b), V.A.C.P.R.C.]

§6.02 WRIT OF SEQUESTRATION

§6.02.01 Definition of Issuance

Sequestration is the temporary seizure by the constable of specific property to
which a party to a suit has a claim of ownership. [Rule 699, T.R.C.P]. It is the
process by which property is removed from the possessor pending the outcome
of a dispute in which two or more parties contend for it. [Black’s Law Dictionary
1397 (8" ed. 2004).] A writ of sequestration may be issued at the initiation of a
suit or at any time before final judgment. [§62.002, T.C.P.R.C.] A district or
county court judge or a justice of the peace may issue a writ of sequestration
returnable to the issuing court. [§62.021, T.C.P.R.C.]

No writ of sequestration shall issue until the party that has applied for it files a
bond payable to the defendant in an amount fixed by the court. The bond is
required to ensure that the defendant will be paid for the loss of his or her
property if the plaintiff does not carry through with his or her lawsuit. After notice
to the opposite party, either before or after issuance of a writ, the defendant or
plaintiff may file a motion to increase or reduce the amount of bond. [Rule 698,
T.R.C.P.]

§6.02.02 Requisites of a Writ of Sequestration
A writ of sequestration shall:

1. Be styled “The State of Texas”;

2. Be directed to any sheriff or constable with the State of Texas;
3. State the cause number;

4. State the names of plaintiff and defendant;

5. Command the officer to take described property into his possession and
keep it safely, unless replevied or further ordered by the court;
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6. Contain the required statement of defendant’s rights;
7. State the amount of replevy bond;

8. State specific facts of plaintiff's case;

9. State the amount in controversy;

10. State facts justifying issuance of writ;

11.Be signed by district clerk, county clerk, justice of the peace clerk, or the
justice of the peace; and

12.Bear the seal of the court, if issued by county or district court. [Rules 15
and 699, T.R.C.P.]

There shall be a notice prominently displayed on the face of the copy of the writ
served on the defendant, in ten-point type and in a manner calculated to advise a
reasonably attentive person of its contents that states:

“To __, Defendant:

“You are hereby notified that certain properties alleged to be owned by you have
been sequestered. If you claim any rights in such property, you are advised:
“YOU HAVE A RIGHT TO REGAIN POSSESSION OF THE PROPERTY BY
FILING A REPLEVY BOND. YOU HAVE A RIGHT TO SEEK TO REGAIN
POSSESSION OF THE PROPERTY BY FILING WITH THE COURT A MOTION
TO DISSOLVE THIS WRIT.” [Rule 700a, T.R.C.P.]

§6.02.03 Service

The defendant is served in any manner prescribed for service of citation, or as
provided in Texas Rule of Civil Procedure 21a. [Rule 700a, T.R.C.P.] Service
shall include a copy of the writ, the application, accompanying affidavits, and
orders of the court as soon as practicable after the property is seized. [/d.] Writs
of sequestration may be served on any day of the week. [Rule 6, T.R.C.P.]

§6.02.04 Levy and Replevy

The writ of sequestration shall command the officer to take possession of the
property described in the writ, and keep it until directed to do otherwise by the
court, unless the property is replevied. [Rule 699, T.R.C.P.] The property to be
sequestered must be described with such certainty that it may be identified and
distinguished from property of a like kind. [Rule 696, T.R.C.P.] Note, before the
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constable can take the property into the constables’ possession, a proper surety
bond must be filed with the court. [Rule 698, T.R.C.P.] The court must include in
its order granting the application for the writ specific findings of fact that support
the statutory grounds for the writ. [§62.001, T.C.P.R.C.; Rule 696, T.R.C.P.]

If the defendant fails to replevy perishable property within ten days after the levy,
the plaintiff or defendant may ask that the property be sold. The party seeking
sale shall make affidavit and ask the court to order the sale of property. [Rule
710, T.R.C.P.; see Rule 713, T.R.C.P. (allowing sale of perishable property in a
suit for debt or demand not yet due; Rule 714, T.R.C.P. (purchaser in a sale of
perishable property in a suit for debt not yet due) shall post bond payable to
officer of not less than double the amount of purchase.).] The officer having
possession of the property shall certify to the truth of the affidavit. [/d.] The sale
of perishable property under a writ of sequestration takes place in the same
manner as an execution. [Rule 711, T.R.C.P.] The officer making the sale shall
return the order of sale (see “Writs — Post Judgment for Property,” Order of Sale,
§ 7.04) and the proceeds within five days of the sale. [Rule 711, T.R.C.P.]

§6.02.05 Defendant’s Rights

The defendant has a right to replevy the sequestered property or proceeds from
the sale at any time before judgment by giving a proper bond. [Rule 701
T.R.C.P.; see Commercial Sec. Co. v. Thompson, 239 S.W. 2d 911, 914 (Tex.
App.-Fort Worth 1951, n.w.h.)(stating “a replevy bond is to insure that the
property will be forthcoming after judgment in the same condition as replevied”.).]
The Rules of Civil Procedure contain individual bond requirements for personal
and real property. [See Rules 702 and 703 T.R.C.P.]

Within ten days after notice by personal service of the writ, the defendant may
deliver the personal property in question to the plaintiff or officer who levied the
writ. [Rule 705, T.R.C.P.] The defendant has the exclusive right to replevy the
property within the first ten days after the service of notice of the writ. [Rule 708,
T.R.C.P.] After the first ten days after the time of judgment, the defendant
continues to have a right to replevy as does the plaintiff. [/d.]

Within ten days after the final judgment, the defendant may deliver the personal
property to the plaintiff or to the officer who levied the sequestration, or to the
officer demanding the property under execution on the judgment. The officer is
required to give a receipt to the defendant for the property. [Rule 705 T.R.C.P.]
Return of the property will not prejudice the rights of the plaintiff under the
replevy bond. [/d.] When the property is given back to the officer who

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 79



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

sequestered it, the officer shall deliver it to the plaintiff upon demand or will hold
or dispose of the property as ordered by the court. [Rules 705 and 706,
T.R.C.P.] A sale will not affect the plaintiff's rights under the bond. [/d.] The
replevy bond is very important to the plaintiff because it ensures that the plaintiff
will receive the value of the property replevied plus the fruits, hire, or revenue
thereof. [Rule 702, T.R.C.P.] For this reason, the rules are explicit in stating that
the bond is not affected simply because the property has been returned.

If the defendant does not return the replevied property, they execution shall issue
upon the judgment as in other cases. [Rule 707, T.R.C.P.] The defendant also
has the right to ask the court by sworn, written motion to dissolve or modify the
writ of sequestration. [§§62.041-.045 T.C.P.R.C.; Rule 712a, T.R.C.P]

§6.02.06 Plaintiff’s Rights

The plaintiff has the right of replevy. This process only occurs when the
defendant fails to replevy the property within ten days after the levy of the writ.
[Rule 708 T.R.C.P.]. The plaintiff must file a bond in an amount fixed by the court
issuing the writ. The sureties on the bond are liable for the value of the property
when judgment is against the plaintiff but the bond is not chargeable for
depreciation in market value of the property. [Rules 702 and 709 T.R.C.P.] The
plaintiff may further condition the bond pursuant to the provisions of Rule 708, in
which case the plaintiff shall not be required to give additional bond to replevy
unless so ordered by the court. [Rule 698, T.R.C.P.]

§6.02.07 Return
An officer’s return for a writ of sequestration shall;

1. State the date and time received;

2. Record name of defendant;

3. Record to whom delivery was made;

4. Record the complete address of the delivery of writ;

5. Describe all seized property with sufficient certainty as to identify it;

6. If not executed, state what diligence was used in attempting execution
and state the reasons not executed;

7. If property is replevied, the officer shall deliver replevy bond to the clerk
of issuing court;
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8. State the disposition of all property;
9. Officer’s signature in his official capacity;

10.Return to court of issuance or to attorney of record if requested. [Rule
15, T.R.C.P]

§6.02.08 Liability

An officer who executes a writ of sequestration must care for and manage in a
prudent manner the property kept in custody. [§ 62.061, V.A.C.P.R.C..; see,
Multi-Moto Corp. v. ITT Comm. Fin. Corp., 806 S.W. 2d 560, 569 (Tex. App. —
Dallas 1990 writ denied)(stating, “[n]either party controls the manner in which the
constable shall perform his obligation of looking after the property. Further, the
constable acts as neither the agent nor the servant of either party.”).] If the
officer entrusts the property to another, the officer is still responsible for the acts
of such person relating to the property. [§ 62.061(b), V.A.C.P.R.C.] The officer
is liable for damage to the sequestered property from the officer’'s neglect or
mismanagement or from the neglect or mismanagement of a person to whom the
officer entrusts the property. [/d. at (c).]

An officer is entitled to compensation and reasonable charges for managing or
caring for sequestered property, which shall be taxed and collected as a cost of
court. [§ 62.063, V.A.C.P.R.C]]

§6.03 TRIAL OF RIGHT OF PROPERTY

§6.03.01 Definition and Issuance

A trial of right of property is a statutory proceeding to try the validity of a person’s
claim only to personal property that has been seized under the process of law,
e.g., a writ of attachment, writ of sequestration, writ of execution, or other like
writ, when the person claiming the personal property is not a party to the writ.
[Rule 717, T.R.C.P.]. Proceedings for trial of right of property shall in no case
prevent the plaintiff in the writ from having a levy made upon other property of the
defendant. [Rule 734, T.R.C.P.].

A person trying to recover personal property seized under a writ may apply for a
trial of right of property in the court which issued the writ, [Rule 717, T.R.C.P.] or
if no suit is pending, the court of competent jurisdiction (monetary). The person
claiming the property must be either the owner of the property or entitled to its
possession at the time of levy. [White v. Jacobs, 1 S.W. 344, 345 (Tex. 1886)].
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Since the claim must be based on ownership or right to possession, a lien holder
cannot bring a trial of right to property suit unless the lien holder was in
possession of the property at time of levy. [White v. Jacobs, 1 S.W. 344, 345
(Tex. 1886)], and the lien gave the lien holder the right possess the property at
the time of the levy. [State Exchange Bank v. Smith, 166 S.W. 668 (Tex. Civ.
App. — Dallas 1914, writ ref'd.).] Trial of right of property suit cannot be brought to
determine the priority of liens on property. [Long v. Castaneda, 475 S.W. 2"
578, 782 (Tex. Civ. App. — Corpus Christi 1971, writ refd n.r.e.).]

No property shall be delivered to the claimant except on written order of the court
after a hearing pursuant to Rule 718. The court in its order granting the
application shall make specific finding of facts to support the statutory grounds
found to exist and shall specify the amount of the bond required of the claimant.
[Rule 717, T.R.C.P.]

No property shall be put in the custody of the claimant until the claimant has filed
with the officer who made the levy, a bond in a amount fixed by the court’s order
equal to double the value of the property claimed, payable to the plaintiff in the
writ, with sufficient surety or sureties as provided by statute to be approved by
the officer. [Rule 719, T.R.C.P.] The bond must be conditioned that the claimant
will return the property to the officer in as good condition as received and shall
pay the reasonable value of the use, hire, increase, and the fruits of the property
from the date of the bond. [/d.]

Where any claimant has obtained possession of property and fails to establish
his right of possession, judgment may be rendered against the claimant and his
sureties for the value of the property with legal interest from date of bond. [Rule
730, T.R.C.P.] Such judgment shall be rendered in favor of plaintiff or defendant
in the writ or of several plaintiffs or defendants, if more than one and shall fix the
amount of the claim of each. [/d.]

Within ten days from the rendition of judgment, the claimant shall return the
property in as good condition as he received it, and pay for the use of the
property together with damages and costs. Such delivery and payment shall
operate as a satisfaction of judgment. [Rule 732, T.R.C.P.]

If the judgment is not satisfied by the return of the property, then after expiration
of ten days from date of judgment, execution shall issue in the name of plaintiff or
defendant for the amount of the claim, or of all the plaintiffs or defendants for the
sum of their several claims, providing the amount of judgment shall inure to the
benefit of any person who shall show superior right or title to the property claimed
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as against the defendant, but if such judgment be for a less amount than the sum
of all the plaintiffs’ or defendants’ claims, then the respective rights and priorities
of the plaintiffs and defendants shall be fixed and adjusted. [Rule 731, T.R.C.P.]

A claim made to the property, under provisions of the Texas Rules of Civil
Procedure Rules 717 to 734, shall operate as a release of all damages by the
claimant against the officer who levied upon the property claimed. [Rule 733,
T.R.C.P]

§6.03.02 Requisites of a Trial of Right of Property
A trail of right of property notice shall:

1. Be styled The State of Texas [Rule 15, T.R.C.P.];
2. Be directed to the named parties [See, Rule 718, T.R.C.P.];

3. Be signed by the district clerk, county clerk, or justice of the peace [Rule
15 T.R.C.P]

4. Bear the seal of the court if issued by county or district court [Rule 15,
T.R.C.P.]; and

Describe the property as completely as possible that the claim is made against.
[See Rule 717, T.R.C.P.]

§6.03.03 Service

The receiving officer shall stamp the date and time the officer received the notice.
A notice of Trial of Right of Property shall be delivered by a sheriff or constable
without delay by personal service only to the plaintiff on whom the original writ for
the property was levied or removed. The notice can be delivered any day of the
week, except Sunday. [Rule 6, T.R.C.P.] The officer shall follow the directions
from the issuing court, including orders concerning the care, preservation, or
disposition of property, or the proceeds of the property if directed to sell the
same. [Rule 718, T.R.C.P.] The officer shall endorse upon the original writ (if still
in officer’'s possession) that such claim has been made and by whom and attach
a copy of the order with the approved bond, if applicable. [Rule 722, T.R.C.P.]
The officer receiving the bond shall endorse on the bond the value of the
property as assessed by the officer. [Rule 720, T.R.C.P.] The officer shall return
the bond and the original writ to court of issuance, noting the issuance of Trial of
Right of Property. If not delivered, officer must note what diligence was used to
try to deliver and reasons why it was not delivered. [Rule 722, T.R.C.P.]
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When the writ under which the levy was made was issued by a justice of the
peace or court of a county other than that in which the levy was made, the officer
receiving the bond shall endorse on the bond the value of the property as
assessed by the officer. [Rule 721, T.R.C.P.]. The officer shall return the bond
with a copy of the writ to the proper court having jurisdiction to try the claim. [/d.]

§6.03.04 Return
The officer’s return shall:

1. State date and time received;
2. State complete address of delivery;
3. Record disposition of property;

4. Be endorsed on original writ, if still in possession, that such claim has been
made and by whom;

5. Attach approved bond, if applicable;

6. Return original writ forthwith to court issuance noting the issuance of Trial of
Right of Property with all actions of original writ to date;

7. If not delivered, state the diligence used in attempting delivery and the
reasons not delivered;

8. Bear the officer’s signature in the officer’s official capacity; and

9. Be returned to issuing court.
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FORM 10 Return of Service of Writ of Attachment — Personal Property
(Page 1) [Rule 606, T.R.C.P]

WRIT OF ATTACHMENT
(The copy of the Writ of Attachment served upon the defendant must comply with
Rule 568a, Rules of Civil Procedure.)

CAUSE NO.
IN THE COURT
PLAINTIFF §
§
V. § (TYPE OF COURT)
§
§
V. § COUNTY, TEXAS
CONSTABLE’S RETURN
Received on the __day of , 20 , at _o’clock .m. and executed on
the _ day of __ 20 , at __o’clock .m. by levying upon and attaching the

following described personal property: (Attach additional sheets(s) if necessary.)

belonging to defendant
Located at City
County, Texas, Zip

The above described property was placed in storage at:

Notice to defendant was by at
County, Texas, Zip

Was property replevied? Yes No __Ifyes, attach copy of bond

If yes, by whom?

If yes, has bond been returned to court? Yes No

(continue)
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FORM 10 Return of Service of Writ of Attachment — Personal Property
(Page 2)

SERVICE ATTEMPTS (Diligence Used)

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:

DEPUTY NAME

PRINTED NAME
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FORM 11 Return of Service of Writ of Attachment — Perishable Property
(Page 1) [T.R.C.P., Rule 606]

CAUSE NO.
IN THE COURT
PLAINTIFF §
§
V. § (TYPE OF COURT)
§
§
V. § COUNTY, TEXAS
CONSTABLE’S RETURN
Received on the day of , 20 ,at  o’clock .m. and executed on
the day of 20 , at _o’clock .m. by levying upon and

attaching the following described personal property: (Attach additional sheets(s)
if
necessary.)

belonging to defendant
located at City
County, Texas, Zip

The above described property was placed in storage at:

Notice to defendant was by at , ,
County, Texas, Zip

Was property replevied? Yes No __Ifyes, attach copy of bond

If yes, by whom?

If yes, has bond been returned to court? Yes No

Was Order of Sale issued by court? Yes No If yes, attach
copy of order.

(continued)
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FORM 11 Return of Service of Writ of Attachment — Perishable Property
(Page 2)

SERVICE ATTEMPTS (Diligence Used)

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:

DEPUTY NAME

PRINTED NAME
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FORM 12 Return of Service of Writ of Attachment — Real Property
(Page 1) [T.R.C.P., Rule 606]

CAUSE NO.
IN THE COURT
PLAINTIFF §
§
V. § (TYPE OF COURT)
§
§
V. § COUNTY, TEXAS
CONSTABLE’S RETURN
Received on the __day of , 20 , at _o’clock .m. and executed on
the __day of _ 20 , at __o’clock .m. by levying upon and
attaching the following described real property: (State complete legal
description. Attach additional sheet(s) if necessary)
Notice to defendant was by at , ,

County, Texas, Zip

Copy of writ and notice of attachment filed with the , County Clerk
of County, Texas, Zip Date of filing :
20 . Time of filing a.m./p.m.

Was writ quashed or vacated? Yes No If yes, attach copy of Order

Was property replevied? Yes No If yes, attach copy of bond

If yes, by whom?

If yes, has bond been returned to court? Yes No

If yes, is copy of bond attached? Yes No

Was Order of Sale issued? Yes No If yes, attach copy of Order of

Sale:

(continued)
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FORM 12  Return of Service of Writ of Attachment — Real Property
(Page 2)

MILEAGE: FEE:

SERVICE ATTEMPTS (Diligence Used)

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:
DEPUTY NAME

PRINTED NAME
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FORM 13  Return of Service on Writ of Sequestration — Personal Property
(Page 1) [T.R.C.P., Rules 704,15]

CAUSE NO.
IN THE COURT
PLAINTIFF §
§
V. § (TYPE OF COURT)
§
§
V. § COUNTY, TEXAS
CONSTABLE’S RETURN
Came to hand on the  day of , 20 , at o’clock .m. and
executed on the day of 20 ,at o’clock .m. by taking

possession of the following described personal property: (Attach additional
sheet(s) if necessary.)

belonging to Defendant, , located at
in County, Texas, Zip

The above described personal property was stored at:
Notice to defendant was by , , ,
County, Texas, Zip

Was property replevied? Yes No . If yes, attach copy of bond.
If yes, by whom?
If yes, has bond been returned to court? Yes No

If not delivered, state why

Additional Information and Explanation: (Return receipt attached, additional
explanation of alternative service authorized by court, reason returned
unexecuted, etc.)

(continued)
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FORM 13  Return of Service on Writ of Sequestration — Personal Property
(Page 2)

MILEAGE: FEE:

SERVICE ATTEMPTS (Diligence Used)

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:
DEPUTY NAME

PRINTED NAME
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FORM 14  Return of Service of Writ of Sequestration — Perishable
(Page 1) Property [T.R.C.P., Rules 704,15]

CAUSE NO.
IN THE COURT
PLAINTIFF §
§
V. § (TYPE OF COURT)
§
§
V. § COUNTY, TEXAS
CONSTABLE’S RETURN
Received on the day of , 20 , at oclock __ .m.
and executedonthe  day of 20 ,at o'clock __ .m. by
taking possession of the following described perishable property: (Attach
additional sheet(s) if necessary)
belonging to Defendant, , located at
in County, Texas, Zip

The above described personal property was stored at:
Notice to defendant was by ) , ,
County, Texas, Zip

Was property replevied? Yes No . If yes, attach copy of bond
If yes, by whom?
If yes, has bond been returned to court? Yes No

Was Order of Sale issued by court? Yes _ No __If yes, attach copy of Order. If
not delivered, state why:

Additional Information and Explanation: (Return receipt attached, additional
explanation of alternative service authorized by court, reason returned
unexecuted, etc.)
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(continued)

FORM 14  Return of Service of Writ of Sequestration- Perishable Property
(Page 2)

MILEAGE: FEE:

SERVICE ATTEMPTS (Diligence Used)

DATE TIME LOCATION COMMENTS DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:
DEPUTY NAME

PRINTED NAME
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VII. WRITS - POST - JUDGMENT FOR PROPERTY

§7.01 WRIT OF CERTIORARI

§7.01.01 Definition and Issuance

A writ of certiorari is an order issued by an appellate court to a lower court to
produce a certified record so that the appellate court may review the case.
[Black’s Law Dictionary 241 (8th ed. 2004).] The final judgment of a small claims
court may be appealed to the county court or county court at law in the same
manner as appeals from the justice court to the county court. [§ 28.052,
V.A.G.C.] The final judgment from a justice court may be appealed to the county
court for trial de novo either: (1) directly [§ 51.001, V.A.C.P.R.C.]; or (2) by writ of
certiorari. [§ 51.002a, V.A.C.P.R.C.; Rules 575-591, T.R.C.P.]

If the writ is denied, the court essentially refuses to hear the appeal, and, in
effect, the judgment below stands unchanged. If the writ is granted, then it has
the effect of ordering the lower court to certify the record and send it up to the
higher court which has used its discretion to hear the appeal. The function of the
writ is to correct errors of law on admitted or established facts or to address
jurisdictional problems

The writ cannot be granted unless the applicant or some person acting for the
applicant makes an affidavit establishing sufficient cause to grant the writ. [Rule
577, T.R.C.P.] In a case heard originally in justice court an application for a writ
of certiorari must contain facts that show that either the justice of the peace did
not have jurisdiction, or that injustice was done to the applicant by the final
determination of the suit, and that the injustice was not caused by the applicant’s
own inexcusable neglect. [Rules 577 and 578, T.R.C.P.]

The writ shall not be granted after ninety days from the time the final judgment is
signed. [Rule 579, T.R.C.P.] The applicant is also required to post a bond with
two or more sureties that is payable to the adverse party. [Rule 580, T.R.C.P.]
The writ of certiorari is issued by order of the county or district court judge. [Rule
575, T.R.C.P.] As soon as the affidavit, order of the judge, and bond have been
filed, the clerk shall issue the writ. [Rule 582, T.R.C.P]

§7.01.02 Requisites for a Writ of Certiorari
A writ of certiorari shall be in the following form:

1. Be styled “The State of Texas”;
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2. Be directed to any sheriff or constable;
3. Name of the court of issuance;

4. Contain the cause number;

5. Be signed by the clerk of the court;

6. Bear the seal of the court. [Rule 15, T.R.C.P.]

The writ shall command the justice to immediately make and certify a copy of the
entries in the cause of the docket, and immediately send the copy with the
papers in the court’'s possession and a copy of the bill of costs to the proper
court. [Rule 576, T.R.C.P.]

§7.01.03 Service

A sheriff, constable, or their deputies, shall deliver the service copy of the writ to
the judge of the court named on the writ. [See Rule 21, T.R.C.P.] Personal
delivery is required and may be delivered at day of the week except Sunday.
When a writ of certiorari has been issued, the clerk shall issue a citation for the
adverse party. [Rule 584, T.R.C.P.] No other action is required of the officer.

§7.01.04 Return
The delivering officer shall complete an officer’'s return which shall include the
following:

1. Date and time received;

2. Date and time of delivery;

3. Location of delivery;

4. Name of the judge to whom delivery was made:

5. If not executed, the diligence used to try to execute and the reason(s) not
executed;

6. Executing officer’s signature;
7. Department name; and,

8. Return to the issuing court. [Rules 16, 105, 107, and 536a, T.R.C.P.]
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§7.02 WRIT OF EXECUTION

§7.02.01 Definition and Issuance

Execution provides one way for district, county, and justice courts to enforce their
judgments. [Rule 621, T.R.C.P.] The successful party or the party’s attorney
must make application for the writ [Id.]. The issuance of the writ will take place if
no supersedeas bond (a bond executed to stop the execution of the writ) or
notice of appeal, as required of agencies exempt from filing bonds, has been filed
[ld.] The writ of execution generally commands an officer to take property (real or
personal) in satisfaction of a judgment against the losing party (‘judgment
debtor”). [Rooth v. Dagget, 869 S.W. 2d 634, 635 (Tex. App. —Houston (14"
Dist.) 1994, n.w.h.).] Note that the winning party (‘judgment creditor”) in a suit
has a powerful discovery tool that allows the judgment creditor to find property to
execute on. [Rule 621a, T.R.C.P]

The clerk of the court shall tax the costs in every case in which a final judgment
has been rendered and shall issue execution to enforce the judgment and collect
the costs. [Rule 622, T.R.C.P.] Execution issues only after a judgment becomes
final: 30 days in district and county court; 10 days in justice court. [Rule 627,
T.R.C.P.] The writ of execution lien does mot attach until levy has occurred.
Levy occurs when the constable seizes the property of the defendant pursuant to
the writ of execution. [See Rule 637, T.R.C.P.; Redlick v. Williams, 5 S.W. 375
(Tex. 1887).] Levy upon personal property means seizure of the property, either
actual or constructive. [Voelkel-McClain Co. v. First Nat. Bank, 296 S.W. 970,
972 (Tex. Civ. App. —Dallas 1927, no writ).]

A plaintiff may have execution issued before 30 days after final judgment is
signed if the plaintiff can show by affidavit that the defendant is about to remove
defendant’s personal property subject to execution out of the county or to transfer
or secrete the property in order to defraud creditors. [Rule 628, T.R.C.P.] If
applicable, Rule 628 probably will be referenced on the face of the execution.

Several rules govern execution cases where either the plaintiff or defendant dies
before execution occurs. [Rules 623-626, T.R.C.P.] When an executor,
administrator, guardian or trustee of an express trust dies or resigns the person’s
job as head of the trust, then execution shall issue in the name of the successor
after an affidavit is filed with the court. [§ 34.002, V.A.C.P.R.C.; Rule 623,
T.R.C.P.] The certificate of the successor under seal of the court that made the
appointment shall be included with the affidavit. [/d.] When a person in whose
favor a judgment is rendered for the use of another (nominal plaintiff) dies after
judgment, execution shall issue in the name of the party for whose use the suit
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was brought, after an affidavit is filed with the court. [Rule 624, T.R.C.P.] If a
sole defendant dies after a money judgment against the deceased, execution
shall not issue on that judgment. The winning party may prove up the judgment
and be paid in due course of administration of the deceased’s estate. [Rule 625,
T.R.C.P]

In any case of judgment other than a money judgment, where the sole defendant,
or one or more of several joint defendants, shall die after judgment, then proper
process shall issue against the deceased’s representative after filing an affidavit
and certificate of appointment with the court. [Rule 626, T.R.C.P.]

The Civil Practice and Remedies Code contains other limitations on how to
proceed if a party dies subsequent to judgment but before execution. If a plaintiff
dies after judgment, any writ of execution must be issued in the name of the
plaintiff's legal representative, if any, and in the name of any other plaintiff. [§
34.002(a), V.A.C.P.R.C.] If a plaintiff dies after judgment and his estate is not
administered, the writ of execution must be issued in the name of all plaintiffs
shown in the judgment. Money collected under the execution shall be paid into
the registry of the court, and the court shall order the money partitioned and paid
to the parties entitled to it. [/d. at (b).]. Death of a plaintiff after a writ of execution
has been issued does not abate the execution, and the writ shall be levied and
returned as if the plaintiff were living. [I/d. at (c).]. The death of the defendant
after a write of execution is issued stays the execution proceedings, but any lien
acquired by levy of the writ must be recognized and enforced by the county court
in the payment of the debts of the deceased.

Executions in probate matters are governed by the Rules of Civil Procedure;
however, the Probate Code requires that the writ be directed to: (1) any sheriff or
constable within the State of Texas; (2) made returnable in 60 days; and (3) be
signed by the clerk officially under the seal of court. [§ 25, V.A.P.C]

An officer has a duty to protect and secure all personal property levied on and for
which no delivery bond is given. [§34.061(a), V.A.P.R.C.; Rule 644, T.R.C.P.] If
an injury or loss to an interested party results from the negligence of the officer,
the officer and his sureties are liable for the value of the property lost or damaged
[ §34.061(b), V.A.P.R.C.] The injured party has the burden to prove:

1. That the officer took actual possession of the injured party's property;
and
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2. The actual value of any property lost or damaged. [ /d. at (c).]

If the officer who receives a writ of execution dies or goes out of office before the
writ is returned, his successor or the officer authorized to discharge the duties of
the office shall proceed in the same manner as the receiving officer was required
to proceed. . [§34.062, V.A.P.R.C.]

An officer also may be held liable for certain improprieties in handling a writ, such
as improper endorsement of a writ of execution. [f an officer receives more than
one writ of execution on the same day against the same person and fails to
number them as received or if an officer falsely endorses a writ of execution, the
officer and the officer's sureties are liable to the plaintiff in execution only for
actual damages suffered by the plaintiff because of the failure or false
endorsement. [§34.063(a), V.A.C.P.R.C.; Rule 636, T.R.C.P.] (b) The plaintiff in
execution has the burden to prove:

1. The officer failed to properly number or endorse the writ of execution;

2. The officer's failure precluded the levy of executable property owned by
the judgment debtor;

3. The executable property owned by the judgment debtor was not exempt
from execution or levy; and

4. The plaintiff in execution suffered actual damages. [ /d. at (b).]

An officer may file an amended or corrected return after the officer has returned a
writ to a court. [ § 34.064(a), V.A.C.P.R.C.; T.R.C.P. 654.] Once an officer
receives actual notice of an error on a return or of the officer's failure to file a
return, the officer shall amend the return or file the return not later than the 30th
day after the date of the receipt of notice. [/d. at (b).] An officer who fails or
refuses to amend or file the return may be subject to contempt under Section
7.001(b). [/d. at (c).]

An officer may be liable for improper return of a writ of execution [§7.003,
V.A.C.P.R.C.] If an officer fails or refuses to levy on or sell property subject to
execution and the levy or sale could have taken place, the officer and the officer's
sureties are liable to the party entitled to receive the money collected on
execution only for “actual damages” suffered. [ § 34.065(a), V.A.C.P.R.C.; Rules
637 and 639, T.R.C.P.] The judgment creditor seeking relief under this section
has the burden to prove:
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1. The judgment creditor has a valid judgment against the judgment debtor;
2. The writ of execution was issued to the judgment creditor;

3. The writ was delivered to the officer;

4. The judgment creditor's judgment was unpaid and unsatisfied;

5. The property to be levied on was subject to execution;

6. The officer failed or refused to levy under the writ; and

7. The amount of actual damages suffered. [ /d. at (b).]

Property to be levied on is subject to execution for purposes of this section if the
judgment creditor proves that the judgment debtor owned the property at issue,
the property was accessible to the officer under the law, the property was
situated in the officer's county, and the property was not exempt from execution. [
Id. at (c).] Before a court may find that an officer failed or refused to levy under
the writ for purposes of this section, the court must find that the judgment creditor
specifically informed the officer that the property was owned by the judgment
debtor and was subject to execution and that the creditor directed the officer to
levy on the property. [ /d. at (d).] In this section, “actual damages” is the amount
of money the property would have sold for at a constable or sheriff's auction
minus any costs of sale, commissions, and additional expenses of execution. [ /d.
at (e).]

A person must bring suit against a sheriff or other officer or the surety of the
sheriff or officer for failure to return an execution issued in the person’s favor, not
later than five years after the date on which the execution was returnable.
[§16.007, V.A.C.P.R.C.] [8§34.065, V.A.C.P.R.C.] If an officer sells property
without giving notice as required by the Texas Rules of Civil Procedure or sells
property in a manner other than that prescribed by this chapter and the Texas
Rules of Civil Procedure, the officer shall be liable only for actual damages
sustained by the injured party. [§34.066(a), V.A.C.P.R.C.] The injured party has
the burden to prove that the sale was improper and any actual damages
suffered. [ /d. at (b).]

If an officer fails or refuses to deliver money collected under an execution when
demanded by the person entitled to receive the money, the officer and the
officer's sureties are liable to the person for the amount collected and for
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damages at a rate of one percent per month on that amount if proven by the
injured party. [§34.067, V.A.C.P.R.C.] (b) Suit shall be brought in the form of a
lawsuit filed against the officer in the county in which the officer holds office.
[§34.068(a), V.A.C.P.R.C.] All suits must be filed not later than the first
anniversary of the date on which the injury accrues. [ /d. at (c).] An officer or a
surety may defend the action by stating and proving any defenses provided by
law, including any defense that would mitigate damages. [ /d. at (d).]

A writ of execution is a court order in a civil action directing the sheriff or
constable to enforce a judgment, usually by seizing and selling property, in favor
of the prevailing party. [Black’s Law Dictionary 590 (8" ed. 2004.] The term
execution signifies all appropriate means and processes to execute the
judgment. [Durham v. Scrivener, 228 S.W. 282, 283 (Tex. Civ. App. 1920,
n.w.h).] The Rules of Civil Procedure govern this process. [Rules 621 — 656,
T.R.C.P]

§7.02.02 Requisites of Writ of Execution
The writ of execution shall take the following form:

1. Be styled “The State of Texas”;
2. Be directed to any sheriff or any constable within the State of Texas;

3. Be signed by the clerk or justice officially, and bear the seal of the court,
if issued out of the district or county court;

4. Require the officer to execute it according to its terms, and make the
costs which have been adjudged against the defendant in execution and
the further costs of executing the writ;

5. Describe the judgment, stating the court in which, and the time when
rendered, and the names of the parties in whose favor and against
whom the judgment was rendered;

6. Correct copy of the bill of costs taxed against the defendant in execution
shall be attached; and

7. Require the officer to return it within thirty, sixty, or ninety days, as
directed by the plaintiff or his or her attorney. [Rule 629, T.R.C.P.]
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§7.02.03 Interest

Pre- and post-judgment interest calculations are controlled by statute.
[§§304.001-.006, 304.101-.108, V.A.Fi.C.] Interest on judgments in cases
involving contracts is governed by § 304.002, Finance Code. It provides: “A
money judgment of a court of this state based upon a contract that provides for a
specific rate of interest earns post judgment interest at a rate equal to the lesser
of: (a) the rate specified in the contract; or (b) 18 percent a year.” Therefore, if
the action is based upon a contract one must refer to the contract before
calculating the interest on the judgment.

§7.02.04 Prejudgment Interest

Prejudgment interest applies only in cases involving wrongful death, personal
injury, or property damage. Post-judgment interest may apply to any case
involving a money judgment in Texas courts, and a money judgment must
specify the post-judgment interest rate. [§ 304.001, V.A.Fi.C.]

Prejudgment interest is the interest calculated on the sum payable to the plaintiff
from the time of loss or injury to the time of judgment, with certain exceptions. [§
304.104, V.A.Fi.C.] Judgments in wrongful death, personal injury, and property
damages cases must include prejudgment interest. [Rule 304.102, V.A.Fi.C.]
The prejudgment interest rate is equal to the postjudgment interest rate
applicable at the time of judgment. [§ 304.103, V.A.FI.C.] Prejudgment interest
is computed as simple interest. [Rule 304.104, VA.FI.C.]

§7.02.05 Post-Judgment Interest

Post-judgment interest begins accruing on the day a money judgment is
rendered and ends on the day the judgment is satisfied. [§ 304.005, V.A.Fi.C.]
Post-judgment interest is compounded annually. [§ 304.006, V.A.Fi.C.]

§7.02.06 Execution on Particular Types of Property
When an execution is issued for money, or directing the payment of a sum of
money, it must specify the following:

1. The amount to be recovered or directed to be paid;

2. The sum actually due when the writ is issued and the rate of interest on
the sum due;
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3. That the officer is required to satisfy the judgment and costs out of the
property of the judgment debtor subject to execution by law. [Rule 630,
T.R.C.P]

When an execution is issued for the sale of particular personal property or real
estate, the writ must describe the property in detail and shall require the officer to
give public notice of the time and place of sale [Rule 631, T.R.C.P.] When an
execution is issued for delivery of the possession of personal property or real
property, the writ shall describe the property in detail and designate the party
awarded judgment for possession. [Rule 632, T.R.C.P.] The writ requires the
officer to deliver the property to the party entitled to it. [ld.] Note: if the judgment
is for the recovery of personal property or its value and the officer cannot deliver
the designated property, then the officer recovers the judgment out of the
property subject to execution. [Rule 633, T.R.C.P]

Execution shall be suspended by court order when the debtor files a proper
supersedeas bond [Rule 634, T.R.C.P.]

§7.02.07 Exempt Property

Texas has a long-standing tradition of permitting certain real and personal
property to be free from threat of seizure. [Tex. Const., Art. XVI, § 51]
Exemption laws are a privilege allowed by a law to a judgment debtor, whereby
the debtor may hold property up to a certain amount, or certain classes of
property free from all liability to levy and sale on execution or attachment.

§7.02.08 Real Property

A homestead and one or more lots used for a place of burial of the dead are
exempt from seizure for claim of creditors except for encumbrances properly
fixed on the homestead property. [§ 41.001(a), V.A.Prop.C.] for:

1. Purchase money;
2. Taxes on property; or

3. Work and material used in constructing improvement on the property if
contracted for in writing before the material is furnished or the labor is
performed and in a manner required of the conveyance of a homestead,
with joinder of both spouses if the homestead claimant is married [§
41.001(b) V.A.Prop.C.]
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In addition, the homestead claimant’s proceeds from a sale of a homestead are
not subject to seizure for a creditor’s claim for up to six months after the date of
sale. [§ 41.001(c) V.A.Prop.C.]

§7.02.09 Personal Property
Certain personal property is considered exempt and is described, in part, as
follows:

1. Eligible personal property that is provided for a family and that has an
aggregate fair market value of not more than $60,000 is exempt from attachment,
execution, and seizure for the satisfaction of debts, except for liens, security
interests, or other encumbrances properly fixed on the property; or

2. Eligible personal property that is owned by a single adult, who is not a member
of a family, and that has an aggregate fair market value of not more than $30,000
is exempt from attachment, execution, and seizure for the satisfaction of debts,
except for liens, security interests, or other encumbrances properly fixed on the
property. [§ 42.001 V.A.Prop.C.]

The exemptions set out above do not apply to a debt that is secured by a lien on
the property or that is due for rents or advances from a landlord to the landlord’s
tenant. In addition to eligible personal property listed below, certain other
personal property is absolutely exempt from seizure and not subject to the
above-stated aggregate limitations, including: (1) current wages for personal
services, except for enforcement of court-ordered child support payments; (2)
professionally-prescribed health aids of a debtor or a dependent of a debtor; and
(3) alimony, support, or separate maintenance received or to be received by the
debtor for the support of the debtor or a dependent of a debtor; (4) a religious
bible or other book containing sacred writings of a religion that is seized by a
creditor other than a lessor of real property who is exercising the lessor’s
contractual or statutory right to seize personal property after a tenant breaches a
lease agreement for or abandons the real property.

The following listed property is eligible personal property and qualifies for an
exemption up to the aggregate maximums set out above.

1. Home furnishings, including family heirlooms;
2. Provisions for consumption;

3. Farming or ranching vehicles or implements;
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4. Tools, equipment, books, and apparatus, including boats and motor
vehicles used in a trade or profession;

5. Wearing apparel;

6. Jewelry not to exceed 25 percent of aggregate limitations prescribed by
Section 42.001;

7. Two firearms;
8. Athletic and sporting equipment, including bicycles;

9. A two-wheeled, three-wheeled, or four-wheeled motor vehicle for each
member of a family or single adult who holds a driver’s license or who
does not hold a driver's license by who relies on another person to
operate the vehicle for the benefit of the non-licensed person,;

10. The following animals and forage on hand reasonably necessary for their
consumption;

11.Two horses, mules or donkeys and saddle, blanket and bridle for each;
12.12 head of cattle;

13.60 head of other types of livestock; and

14.120 fowl;

15.Household pets. [§ 41.002, V.A.Prop.C.]

Additionally, a person’s right to the assets held in or to receive payments,
whether vested or not, under any stock bonus, pension, profit sharing, or similar
plan, including an IRA account, any annuity or similar contract, is exempt from
attachment, execution, and seizure for debts. [§ 41.021, V.A.Prop.C.]

Parties have a statutory right to make a designation of personal property. If a
family or a single adult who is not a member of a family owns more of a kind of
personal property than is eligible for exemption, the head of the family or the
single adult, if found in the county, may designate the portion of that kind of
property to be levied on. [§ 42.003 (a), V.A.Prop.C.] If a defendant in execution
can be found in the county, the officer holding execution shall ask the head of the
family or the single adult to designate the personal property to be levied on. If,
after a court’s request, the debtor fails to make a designation within a reasonable
time or if for any reason a creditor contests that the property is exempt, the court

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 105



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

shall make the designation. [/d.] Likewise, if the aggregate value of a debtor’s
personal property exceeds the amount exempt from seizure under Section
42.001(a), the debtor may designate the portion of the property to be levied on.
[ld. at (b).] If the defendant cannot use non-exempt property to acquire exempt
property or to improve exempt property with the intent to defraud, delay, or hinder
a creditor from that to which the creditor is or may be entitled. [§ 42.003(a),
V.A.Prop.C.]

A special exemption applies to public libraries. Libraries are exempt from
attachment, execution, and forced sale, as are the state, a unit of state
government, or a political subdivision of the state. [§§ 43.001-.002, V.A.Prop.C.]

§7.02.10 Service

The officer receiving the execution shall indorse (log in) the exact hour and day
when the writ is received. If more than one is received on the same day against
the same person, the officer shall number them as received. [Rule 636,
T.R.C.P.] When an execution is delivered to an officer, the officer shall proceed
without delay to levy on the property of the defendant found within the officer's
county not exempt from execution, unless otherwise directed by the plaintiff,
plaintiff's agent or attorney. [Rule 637, T.R.C.P.] The execution is returnable in
thirty, sixty, or ninety days as requested by the plaintiff, plaintiffs agent or
attorney [Rule 621, T.R.C.P.]

Except as provided by Section 34.061, Civil Practice and Remedies Code, an
officer is not liable for damages resulting from the execution of a writ issued by a
court of this state if the officer: (1) in good faith executes the writ as provided by
law and by the Texas Rules of Civil Procedure; and (2) uses reasonable
diligence in performing the officer’s official duties. An officer shall execute a writ
issued by a court of this state without requiring that bond be posted for the
indemnification of the officer. [§7.003, V.A.C.P.R.C.; see Richardson v. Parker,
903 S.W. 2d 801, 804 (Tex. 1994) (applying definition of “good faith” from City of
Lancaster v. Chambers, 883 S.W. 2d 650 (Tex. 1994): government employees
are entitled to official immunity from suit arising from performance of their
discretionary duties in good faith, so long as they are acting within the scope of
their authority.).]

§7.02.11 Levy — Writ of Execution

A levy must be made before the expiration of the time for return of the writ.
[Harris, Norton & Co. v. Ellis, 30 Tex. 4 (1867).]. A levy, however, may be made
on the return day. [Tobar v. Losano, 25 S.W. 973, 974 (Tex. Civ. App. 1894).] If,
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after the levy, sufficient time does not exist to sell the seized property prior to
expiration of the writ, the constable must return the writ to the court and the
plaintiff must secure an active writ. Remember that the constable also has to
make a record of the costs associated with executing the writ, and to attach it to
the writ. [Rule 629, T.R.C.P.]

The officer shall first call upon the defendant, if the defendant can be found, or, if
absent, upon defendant’s agent within the county, if known, to point out property
to be levied upon. [rule 637, T.R.C.P.; see Chapter 42, V.A.Prop.C. (governing
exempt and non-exempt property).]. The levy shall be made first on the property
designated. If in the opinion of the officer the property so designated will not sell
for enough to satisfy the execution and costs, then the officer shall require
additional designation by the defendant [/d.]. If no property is designated by the
defendant, the officer shall levy the execution on the property of the defendant
subject to execution.

A defendant shall not point out property which has been sold, mortgaged or
conveyed in trust, or property exempt from sale. [Rule638, T.R.C.P.] In order to
make a levy on real estate, it is not be necessary for the officer to go upon the
ground but it shall be sufficient for the officer to write the levy on the writ. [Rule
639, T.R.C.P.] Levy on personal property is made by taking possession of the
property when the defendant is entitled to its possession. Where the defendant
has an interest in personal property, but is not entitled to possession of it, a levy
is made by giving notice to the person entitled to possession or one person if
there are several entitled to possession. [/d.]

An officer receiving a writ of execution does not have a duty to search for
property belonging to the judgment debtor or determine whether property
belongs to a judgment debtor. In addition the officer does not have a duty to
determine whether property belonging to the judgment debtor is exempt property
that is not subject to levy or determine the priority of liens asserted against
property subject to execution. The officer also does not have a duty to make
multiple levies for cash or multiple levies at the same location. [§ 34.071,
T.C.P.R.C]

§7.02.12 Levy on Particular Types of Property
A levy on livestock running at large in a range, and which cannot be herded and
penned without great inconvenience and expense, may be made by:

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 107



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

1. Designating by reasonable estimate the number of animals and
describing them by their marks and brands, or either;

2. The levy shall be made in the presence of two or more credible persons;
and

3. Notice shall be given in writing to the owner of the stock or owner’s
agent or herder, if residing in the county and known to the officer. [Rule
640, T.R.C.P]

The courts have held that a valid levy was not made where an officer merely rode
among the cattle, counted them and left without segregating them from other
cattle in pasture or making arrangements to put caretaker in charge. [Western
Nat. Bank of Hereford v. Steele, et. al., 36 S.W. 2d 271, 275 (Tex. Civ. App.
1931, writ dism’d.).]. The sheriff should have taken the cattle into his actual
possession by segregating the cattle from the herd, making arrangements for
pasturage, and naming someone to be in charge of them. [/d]

An officer may levy on shares of stock of any corporation or joint stock company.
Levy is made by seizing and taking possession of the certificate. [Rule 641,
T.R.C.P.] A court may not award a personal judgment or execution against any
partner or a partnership who was not served; however, execution may issue
against the partnership sued. [Self Motor Co. v. First State Bank of Crowell, 226
S.W. 428, 431 (Tex. Civ. App. — 1920, n.w.h.).]

§7.02.13 Levy on Property Conveyed to a Third Party

Goods and chattels pledged, assigned or mortgaged as security for any debt or
contract, may be levied on and sold on execution against the person making the
pledge. [Rule 643, T.R.C.P.] The purchaser of this kind of property is entitled to
possession after certain conditions are met. [/d.] Note: a mortgagee, purchaser,
or trustee has some protection from levy on the property sold or transferred to
them. [§ 34.004, V.A.C.P.R.C.] The property may not be seized in execution if
the person can point out other property of the debtor in the county sufficient to
satisfy the execution. [/d.]

Sureties also receive a measure of protection under statute. If the face of the
writ or the endorsement of the clerk show that one of the persons against whom
the writ is issued is a surety for another, the officer must first levy on principal’s
property subject to execution in the county where the judgment was rendered. [§
34.005(a), V.A.C.P.R.C.] If the officer cannot find enough of the principal’s
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property to levy on, the officer shall levy first on the principal's property that can
be found and then on as much of the property of the surety as is necessary to
satisfy the execution [/d. at (b).]

§7.02.14 Sale — Real Property

Real property (land and structures) taken by execution shall be sold at public
auction, at the courthouse door of the county, unless the court orders that such
sale be at the place where the property is located. [Rule 646a, T.R.C.P.] The
sale takes place on the first Tuesday of the month, between the hours of ten
o’clock a.m. and four o’clock p.m. after 20 days of publication of the notice and
posting. [Id and Rule 647.] If the real property taken in execution consists of
several lots, tracts, or parcels in a city or town, each lot, tract, or parcel must be
offered for sale separately unless not susceptible to separate sale because of the
character of improvements. [§ 34.042, V.A.C.P.R.C.] A defendant who has rural
property that is levied on has a statutory option to sell the property in lots. The
defendant may divide the property into lots of not less than 50 acres and
designate the order in which those lots shall be sold [§ 34.043(a), V.A.C.P.R.C.]
The defendant must present the following documents to the executing officer in
order to sell the rural property in lots;

1. A plat of the property as divided and as surveyed by the county surveyor
of the count in which the property is located; and

2. Field notes of each numbered lot with a certificate of the county surveyor
certifying that the notes are correct. [ /d. at (b)(1)]

The defendant must present the plat and field notes to the executing officer
before the sale at a time that will not delay the sale. [/d at (c), V.A.C.P.R.C.]
When a sufficient number of the lots are sold to satisfy the amount of execution
the officer shall stop the sale. The defendant shall pay the expenses of the
survey and the sale. [/d. at (d) and (e).]

§7.02.15 Notice of Sale
Notice of sale of real property has many requirements. The Rules of Civil
Procedure provide:

1. The time and place of sale of real estate under execution, order of sale,
or venditioni exponas, shall be advertised by the officer by having the
notice thereof published in the English language once a week for three
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consecutive weeks preceding such sale, in some newspaper published
in said county. [Rule 647, T.R.C.P.]

2. The first of the publications shall appear not less than twenty days
immediately preceding the day of sale. [/d.]

3. The notice shall contain a statement of the authority by virtue of which
the sale is to be made, the time of levy, and the time and place of sale; it
shall also contain a brief description of the property to be sold, and shall
give the number of acres, original survey, locality in the county, and the
name by which the land is most generally known, but it shall not be
necessary for it to contain field notes. [/d.]

4. Publishers of newspapers shall charge the legal rate of two (2) cents per
word for the first insertion of such publication and one (1) cent per word
for such subsequent insertions, or such newspapers shall be entitled to
charge for such publication at a rate equal to but not in excess of the
published word or line rate of that newspaper for such class of
advertising. [/d.]

5. If there be no newspaper published in the county, or none which will
publish the notice of sale for the compensation set out above, the officer
shall then post such notice in writing in three public places in the county,
one of which shall be at the courthouse door of such county, for at least
twenty days successively next before the day of sale. The officer
making the levy shall give the defendant, or attorney, written notice of
such sale, either in person or by mail, which notice shall substantially
conform to the foregoing requirements. [Rule 647, T.R.C.P.]

The “courthouse door” means either of the principal entrances to the house
provided by the proper authority for holding of district court. [Rule 648, T.R.C.P.]
If there is no such house, the door of the house last used where the district court
was last held in that county shall be deemed to be the courthouse door. [/d.]
Where the courthouse has been destroyed, and another has not been
designated by the proper authority, the place where the courthouse stood shall
be deemed the courthouse door. [/d.] If the public sale of land is required by law
to be made at a place other than the courthouse door, then sales under Chapter
34, Civil Remedies and Practice Code, will be made at the place designated by
law. [§ 34.041, V.A.C.P.R.C]]
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§7.02.16 Sale of Personal Property

Black’s Law Dictionary defines personal property as everything that is the subject
of ownership and not classified as real property (land and structures which are
attached to the land). Note that crops, whether growing or standing in field ready
to be harvested, are, when produced by annual cultivation, considered personal
property [Gulf Stream Realty Co. V. Monte Alto Citrus Ass’n, 253 S.W. 2d, 933,
936 (Tex. Civ. App. 1953, writ ref'd.).]

Personal property levied on under execution shall be offered for sale on the
premises where it is taken in execution, or at the courthouse door of the county.
[Rule 649, T.R.C.P]. If this is not convenient due to the nature of the property,
then the sale can take place at some other place. Personal property is that
which is susceptible of being exhibited and subject to the view of those attending.
[Rule 649, T.R.C.P.]. Note that a Texas court ruled that a sale held at the
courthouse door of tubing situated in an oil well some miles from the courthouse
was void because the tubing had not been exhibited to the prospective
purchasers. [L.J. Tillery Oil Co. v. Snyder, 42 S.W. 2d 282, 284 (Tex. Civ. App.
1931, n.w.h.).] Rule 649 lists two exceptions to the rule that property must be
exhibited before sale: (1) sale of shares of stock; and (2) sale of property in
which the defendant does not have an exclusive possessory right to the property.
When a levy is made upon livestock running at large on the range, it is not
necessary that such stock, or any part of the stock, be present at the place of
sale, and the purchaser at such sale is authorized to gather and pen such stock
and select therefrom the number purchased. [Rule 649. T.R.C.P.]

Notice of the time and place of sale of any personal property levied on shall be
given by posting notice for ten days successively immediately prior to the day of
sale at the courthouse door of any county and at the place where the sale is to
be made [Rule 650, T.R.C.P.]

§7.02.17 Return

The execution is returnable in thirty, sixty, or ninety days as requested by the
plaintiff or plaintiff's attorney. [Rule 629, T.R.C.P] The levying officer shall make
the return in writing and sign it officially. The return shall state concisely what the
officer has done to satisfy the requirement of the writ, and shall be filed with the
clerk of the court or the justice of the peace. [Rule 654, T.R.C.P.] The execution
shall be returned without delay if satisfied by the collection of the money or if
ordered by the plaintiff or plaintiff's attorney. [/d.] If not executed, the officer
should list the diligence used to try to execute the writ and include the reason(s)
that it was not executed.
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When an execution is placed in the hands of an officer of a county other than the
one in which the judgment is rendered, return may be made by mail; however,
money cannot be sent through the mail except by direction of the creditor’s
attorney. [Rule 655, T.R.C.P.]

If, after the levy, sufficient time does not exist to sell the seized property prior to
expiration of the writ, the constable must return the writ to the court and the
plaintiff must secure an alias or pluries execution or venditioni exponas. [Borden
v. McRae, 46 Tex. 396, 1877 WL 8543 (1877). Remember that the constable
also has to make a record of the costs associated with executing the writ, and
attach it to the writ. [Rule 629, T.R.C.P.]

An officer receiving a writ of execution may return the writ after the first levy, or
attempted levy, if the judgment creditor cannot designate any more executable
property currently owned by the judgment debtor at the time of the first levy or
first attempted levy. [§ 34.072, T.C.P.R.C.] Notwithstanding Rule 637, Texas
Rules of Civil Procedure, an attempt to levy on property may begin any time
during the life of the writ, provided that the officer shall allow enough time for
completing the sale of the property.

§7.02.18 Defendant’s Rights

Any personal property taken in execution may be returned to the defendant by
the officer if a proper bond is made by the defendant. [Rule 644, T.R.C.P.] The
bond must be payable to the plaintiff, with two or more good sureties, to be
approved by the officer. [Id.] The bond must be conditioned that the property
shall be delivered to the officer at the time and place named in the bond, to be
sold according to law, or for the payment to the officer of a fair value, which shall
be stated in the bond. [/d.]

Once the defendant has replevied the property as described above, the
defendant may sell or dispose of the property and pay the officer the agreed
value. [Rule 645. T.R.C.P.]

If the defendant fails to deliver the property or pay the value designated, then
defendant forfeits the bond. [Rule 646, T.R.C.P.] In this event the officer shall
endorse the bond “Forfeited” and return it to the clerk or justice of the peace. If
the judgment remains unsatisfied, the clerk or justice shall issue execution
against the principal debtor and the sureties. [/d.]
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The defendant is entitled to recover property that has been seized through
execution of a writ and not yet sold. If the judgment on which execution is issued
is reversed or set aside, then defendant is entitled to defendant’s property. [§
34.021, V.A.C.P.R.C.] A person is also entitled to the market value of property
that has already been sold at execution if the judgment is set aside. [§ 34.022,
V.A.C.P.R.C]

§7.02.19 Responsibilities

When the sale of real property has been made and its terms complied with, the
officer shall execute and deliver to the purchaser a conveyance of all the right,
title, interest, and claim that the defendant in execution had in the property sold.
[§ 34.0445(a), V.A.C.P.R.C.] An individual may not bid on or purchase real
property in the name of any other individual. [§ 34.0445(b), V.A.C.P.R.C.] An
officer conducting the sale of real property may not execute or deliver a deed to
the purchaser of real property unless the purchaser exhibits to the officer an
unexpired written statement issued to the person in the manner prescribed by §
34.015, Tax Code, showing that the county assessor-collector of the county in
which the sale was conducted has determined that there are not delinquent ad
valorem taxes owned by the purchaser to that county, and for each school district
or municipality having territory in that county. [§ 34.0445(a), V.A.C.P.R.C.] The
deed executed by the officer conducting the sale must name the successful
bidder as the grantee and recite that the successful bidder exhibited to that
officer an unexpired, written statement issued to the purchaser in the manner
prescribed by § 34.015, Tax Code. [§ 34.0445(c), V.A.C.P.R.C]

If the purchaser complies with the terms of the sale but dies before the
conveyance is executed, the officer shall execute the conveyance to the
purchaser, and the conveyance has the same effect as if it had been executed in
the purchaser’s lifetime. [§ 34.045(b), V.A.C.P.R.C.] When the property levied
upon does not sell for enough to satisfy the execution, the officer shall start over
to recover the difference. [Rule 651, T.R.C.P.] If the bidder does not comply
with the terms of the sale, the levying officer shall proceed to sell the same
property again on the same day if there is enough time. If not, the officer shall
re-advertise and sell the same property. [Rule 653, T.R.C.P]

An officer is also required to deliver money collected on execution to the entitled
party at the earliest opportunity. [§ 34.047(a), V.A.C.P.R.C.] The officer is
entitled to retain from the proceeds of sale of personal property an amount equal
to the reasonable expenses incurred by the officer in making the levy and
keeping the property. [/d. at (b).] If more money is received from the sale of
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personal property than is sufficient to satisfy the executions held by the officer,
the officer shall immediately pay the surplus to the defendant. [ld. at (c).] If an
officer conducting an execution sale directly or indirectly purchases the property,
the sale is void. [§ 34.048, V.A.C.P.R.C]]

§7.02.20 Liability

An officer has a duty to protect and secure all personal property levied on and for
which no delivery bond is given. [§34.061(a), V.A.P.R.C.; Rule 644, T.R.C.P.] If
an injury or loss to an interested party results from the negligence of the officer,
the officer and his sureties are liable for the value of the property lost or damaged
[ §34.061(b), V.A.P.R.C.] The injured party has the burden to prove:

1. That the officer took actual possession of the injured party's property;
and

2. The actual value of any property lost or damaged. [ /d. at (c).]

If the officer who receives a writ of execution dies or goes out of office before the
writ is returned, his successor or the officer authorized to discharge the duties of
the office shall proceed in the same manner as the receiving officer was required
to proceed. [§34.062, V.A.P.R.C]

An officer also may be held liable for certain improprieties in handling a writ, such
as improper endorsement of a writ of execution. If an officer receives more than
one writ of execution on the same day against the same person and fails to
number them as received or if an officer falsely endorses a writ of execution, the
officer and the officer's sureties are liable to the plaintiff in execution only for
actual damages suffered by the plaintiff because of the failure or false
endorsement. [§34.063(a), V.A.C.P.R.C.; Rule 636, T.R.C.P.] (b) The plaintiff in
execution has the burden to prove:

1. The officer failed to properly number or endorse the writ of execution;

2. The officer's failure precluded the levy of executable property owned by
the judgment debtor;

3. The executable property owned by the judgment debtor was not exempt
from execution or levy; and

4. The plaintiff in execution suffered actual damages. [ /d. at (b).]
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An officer may file an amended or corrected return after the officer has returned a
writ to a court. [ § 34.064(a), V.A.C.P.R.C.; T.R.C.P. 654.] Once an officer
receives actual notice of an error on a return or of the officer's failure to file a
return, the officer shall amend the return or file the return not later than the 30th
day after the date of the receipt of notice. [/d. at (b).] An officer who fails or
refuses to amend or file the return may be subject to contempt under Section
7.001(b). [/d. at (c).]

An officer may be liable for improper return of a writ of execution [§7.003,
V.A.C.P.R.C.] If an officer fails or refuses to levy on or sell property subject to
execution and the levy or sale could have taken place, the officer and the officer's
sureties are liable to the party entitled to receive the money collected on
execution only for “actual damages” suffered. [ § 34.065(a), V.A.C.P.R.C.; Rules
637 and 639, T.R.C.P.] The judgment creditor seeking relief under this section
has the burden to prove:

1. The judgment creditor has a valid judgment against the judgment debtor;

2. The writ of execution was issued to the judgment creditor;

3. The writ was delivered to the officer;

4. The judgment creditor's judgment was unpaid and unsatisfied;

5. The property to be levied on was subject to execution;

6. The officer failed or refused to levy under the writ; and

7. The amount of actual damages suffered. [ Id. at (b).]
Property to be levied on is subject to execution for purposes of this section if the
judgment creditor proves that the judgment debtor owned the property at issue,
the property was accessible to the officer under the law, the property was
situated in the officer's county, and the property was not exempt from execution. [
Id. at (c).] Before a court may find that an officer failed or refused to levy under
the writ for purposes of this section, the court must find that the judgment creditor
specifically informed the officer that the property was owned by the judgment

debtor and was subject to execution and that the creditor directed the officer to
levy on the property. [ /d. at (d).] In this section, “actual damages” is the amount
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of money the property would have sold for at a constable or sheriff's auction
minus any costs of sale, commissions, and additional expenses of execution. [ /d.
at (e).]

A person must bring suit against a sheriff or other officer or the surety of the
sheriff or officer for failure to return an execution issued in the person’s favor, not
later than five years after the date on which the execution was returnable.
[§16.007, V.A.C.P.R.C.] [8§34.065, V.A.C.P.R.C.] If an officer sells property
without giving notice as required by the Texas Rules of Civil Procedure or sells
property in a manner other than that prescribed by this chapter and the Texas
Rules of Civil Procedure, the officer shall be liable only for actual damages
sustained by the injured party. [§34.066(a), V.A.C.P.R.C.] The injured party has
the burden to prove that the sale was improper and any actual damages
suffered. [ /d. at (b).]

If an officer fails or refuses to deliver money collected under an execution when
demanded by the person entitled to receive the money, the officer and the
officer's sureties are liable to the person for the amount collected and for
damages at a rate of one percent per month on that amount if proven by the
injured party. [§34.067, V.A.C.P.R.C.] (b) Suit shall be brought in the form of a
lawsuit filed against the officer in the county in which the officer holds office.
[§34.068(a), V.A.C.P.R.C.] All suits must be filed not later than the first
anniversary of the date on which the injury accrues. [ /d. at (c).] An officer or a
surety may defend the action by stating and proving any defenses provided by
law, including any defense that would mitigate damages. [ /d. at (d).]

§7.03 WRIT OF GARNISHMENT

§7.03.01 Definition and Issuance

Garnishment is a proceeding in which the property, money, or credits of a debtor
in the possession of, or owing by, another, called a garnishee, are applied to the
payment of the debt of the debtor. [§§ 63.001-.005, V.A.C.P.R.C.; Rules 657-
659, T.R.C.P.] The clerk of a district or county court or a justice of the peace
may issue a writ of garnishment returnable to the issuing court. [§ 63.002,
V.A.C.P.R.C.]. The purpose of a writ of garnishment is to: (1) determine whether
the third party (party who owes the debtor something) is indebted to the
defendant; (2) determine the amount of indebtedness; and (3) recover that
amount. [Bank One, Texas, N.A. v. Sunbelt Sav., F.S.B., 824 S.W. 2d 557 (Tex.
1992.] In a garnishment, a third party possesses the property. [§ 63.004,
V.A.C.P.R.C]
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Either at the commencement of a suit or at any time during its progress the
plaintiff may file an application for a writ of garnishment. [Rule 658, T.R.C.P.]
The application must be supported by affidavits of the plaintiff, plaintiff's agent or
attorney, or other persons having personal knowledge of relevant facts. No writ
shall issue before final judgment except upon written order of the court after a
hearing, which may be ex parte (adverse party not present). When the court
grants the application, it shall specify: the maximum value of the property to be
garnished; the amount of plaintiffs bond, if required; and the amount of
defendants’ replevy bond. [/d.] The replevy bond must equal the plaintiff's claim,
one year’s accrual of interest (if allowed by law), and estimated costs of court.
The court has the option of issuing several writs at one time and directing them to
different counties. [Id.] The clerk of a district or county court or a justice of the
peace may issue a writ of garnishment returnable to the issuing court. [§ 63.002,
V.A.C.P.R.C]

No writ of garnishment shall issue before final judgment until the party applying
for it has filed a bond payable to the defendant in an amount fixed by the court,
with sufficient surety(ies). [Rule 658a, T.R.C.P.] The bond is required to ensure
that the defendant will be paid for the loss of the garnished property if the plaintiff
does not carry through with the lawsuit. After notice to the opposite party, either
before or after the issuance of a writ, the defendant or plaintiff may file a motion
to increase or reduce the amount of bond. [/d.]

A writ of garnishment is available if:
1. An original attachment has been issued;
2. A plaintiff sues for a debt and makes an affidavit stating that--

A. The debt is just, due, and unpaid and

B. Within the plaintiffs knowledge, the defendant does not possess
property in Texas subject to execution sufficient to satisfy the
debt; and

C. The garnishment is not sought to injure the defendant or the
garnishee; or

3. A plaintiff has a valid, subsisting judgment and makes an affidavit stating
that, within the plaintiff's knowledge, the defendant does not possess
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property in Texas subject to execution sufficient to satisfy the judgment.
[§ 63.001, V.A.C.P.R.C]

§7.03.02 Requisites of a Writ of Garnishment
A writ of garnishment shall:

1. Be styled “The State of Texas”;

2. Be directed to any sheriff or constable;

3. ldentify the court and contain date of issuance;
4. Bear the cause number;

5. Be signed by the clerk or justice officially;

6. Be returnable on Monday next following expiration of (20 days in district
or county court or 10 days in justice court) from date of service [Rule
669, T.R.C.P.]

7. Bear the seal of the court if from county or district court [but see §
27.059(b), V.A.G.C. (permitting the justice court to affix its seal to any
process issued from the court, except a subpoena, and to use it to
authenticate official acts).];

8. Specify the value of the property. [Rule 15, T.R.C.P.]

The form of the writ that may be used is set out in the Rules of Civil Procedure.
The constable should refer to the Rule 661, T.R.C.P., if there is a question about
the contents of a writ. When the requirements for the writ have been met, the
case shall be docketed in the name of the plaintiff as plaintiff and of the
garnishee as defendant. [Rule 659, T.R.C.P.] The writ shall issue commanding
the garnishee to appear before the court out of which the writ issued at or before
10:00 a.m. of the Monday next following the expiration of twenty days from the
date writ was served (if service is out of district or county court) or ten days from
the date writ was served (if service is out of justice court). [Rule 659, T.R.C.P.]

§7.03.03 Service

A sheriff, constable, or their deputies shall make immediate delivery of the
garnishment to the garnishee as a defendant as stated within the writ. [Rules
659 and 663 T.R.C.P.] Personal delivery is required and may be delivered at
any time or day of the week. [Rule 6, T.R.C.P.] A claim against a customer of a

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 118



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

financial institution is not effective as to the financial institution if the claim is
served or delivered to an address other than that designated by the financial
institution as the address of the financial institution’s registered agent. [§ 59.008,
V.AFi.C]

The delivering officer shall make demand for the property and take possession of
said property, completing an inventory of the same, only if directed to do so by
the writ. The officer then shall proceed with disposition of the property in
accordance to the command of the writ, or other writs issued from the court
concerning the property disposition. In most cases, the burden is upon the
garnishee to comply with the command of the writ and the officer's only
responsibility is the timely delivery of the garnishment.

The judgment defendant shall be served, in accordance with Rule 21a, T.R.C.P.,
with a copy of the writ of garnishment, application and accompanying affidavits,
and orders of the court, as soon as possible after delivery of the writ. [Rule 663a,
T.R.C.P.; Westerman v. Comerica Bank Texas, 928 S.W. 2d 679, 682 (Tex. App.
—San Antonio 1996, writ denied); Walnut Equipment Leasing Co. V. J-V Dirt &
Loam, a Div. of J-V Marble Mfg., Inc. 907 S.W. 2d 912, 915 (Tex. App. — Austin,
1995, rehearing overruled, writ denied.).]

In addition to service on the garnishee, the plaintiff must also serve the defendant
in the original suit. Service can be in any manner prescribed for service of
citation or that complies with Rule 21a of the Rules of Civil Procedure. [Rule
663a, T.R.C.P.] The notice must meet the standards of Rule 663a regarding size
of the type and required language. [/d.]

§7.03.04 Defendant’s Rights

The defendant has the right to replevy the property at any time before judgment,
by giving a bond that meets statutory requirements. [Rule 664, T.R.C.P.] Either
party may request judicial review of the amount of bond. The defendant also has
the right to ask the court for a substitution of property, of equal value, for that
which was garnished. [/d.] In addition, the defendant has the option of seeking
dissolution or modification of the writ of garnishment. [Rule 664a, T.R.C.P.]

§7.03.05 Garnishee’s Rights

The garnishee must answer the writ under oath and in writing. [Rule 665,
T.R.C.P.] If garnishee’s answer indicates that garnishee does not have assets of
the defendant and that garnishee is not indebted to the defendant, then the court
may discharge the garnishee provided that the answer to the writ filed by the
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garnishee is not controverted. [Rule 666, T.R.C.P.] Controverted means the
opposing party (the plaintiff) denies the truth of the garnishee’s answer.

If the garnishee, however, fails to file an answer, then the court may render a
default judgment. [Rule 667, T.R.C.P.] A default judgment can be set aside if
service is improper. [Hering v. Norbanco Austin I, Ltd., 735 S.W. 2d 638, 639
(Tex. App. —Austin 1987, writ denied).] If the garnishee has assets of the
defendant subject to execution then the court shall order the sale of whatever
items are necessary to satisfy the judgment. [Rule 669, T.R.C.P.] If the
garnishee refuses to turn over assets of the defendant upon demand, the officer
should immediately make return of the refusal. The garnishee will be subject to
the contempt power of the court. [Rule 670, T.R.C.P.] The garnishee, if not
showing is made of good and sufficient excuse, shall be fined and imprisoned
until garnishee delivers the assets. [/d.] The sale of any property will take place
according to the rules governing execution. [Rule 672, T.R.C.P.]

§7.03.06 Return
The delivering officer’s return shall include:

1. The date and time received,;
2. The date and time of delivery;
3. Record location of delivery;
4. The name of the garnishee;
5. To whom delivery was made;
6. How delivery was made;

7. If not executed, the diligence used to try to execute and the reason(s)
not executed,;

8. The executing officer’s signature;
9. The elected official’s name (if applicable); and

10.The department name. [Rule 16 and 107, T.R.C.P.]
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Return shall be made to the issuing court or plaintiff's attorney of record, if
requested. The sheriff or constable receiving the writ of garnishment must make
a return like other citations. [Rule 663, T.R.C.P.] Note that the constable must
be specific in filling out the return, listing the name of the garnishee and the date
served, noting the location of service, and signed in an official capacity. In one
Texas case where the sheriff’s return did not show place of service or even recite
that the writ of garnishment had been executed, service of process on garnishee
was held invalid. [Hering v. Norbanco Austin I, Ltd., 735 S.W. 2d at 639.] Also,
never deliver the garnishment to the defendant prior to delivery to the garnishee.
If in doubt as to whether service has been made on the garnishee, especially if
they are in another jurisdiction, contact the plaintiff or their attorney for
instructions.

Clerical errors in the affidavit, bond, or writ of garnishment or the officer’s return
may be amended after application is made in writing to the proper court and the
opponent is given notice. The judge must determine and authorize by order
entered on the court’s minutes the terms of and way in which any amendment
will be permitted. [Rule 679, T.R.C.P.]

§7.03.07 Officer’s Liability

Neither the Rules of Civil Procedure nor the Civil Practice and Remedies Code
lists liability specifically associated with garnishment. The constable must be
aware, however, of liability connected with delayed delivery, delivery to the
defendant prior to garnishee, improper service or return, or failure to follow
proper procedures for sale of property as described herein.

§7.04 ORDER OF SALE

§7.04.01 Definition and Issuance

An Order of Sale is a writ issued by a court of competent jurisdiction, ordering
specific personal or real property to be sold in the same manner as in execution.
An order of sale is one of the category of sales known as a judicial sale. A
jJudicial sale is conducted under a judgment, order, or the supervision of a court
such as a sale under a petition for partition of real estate or an execution. A
judicial sale must be based upon an order or a decree of a court directing the
sale. [Black’s 1365 (8" ed.) 2004.] Sometimes an order of sale is utilized to sell
property already in possession of an officer due to the service of another writ.
Exempt property statues do not apply to property listed with an order of sale, as
judicial determination has already been made by the issuing court.
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§7.04.02 Requisites of an Order of Sale
An order of sale shall:

1. Be styled “The State of Texas”;

2. Be directed to any sheriff or constable;

3. Be signed by the clerk or justice officially;

4. Bear the seal of court if from county or district court;

5. Describe the judgment;

6. Require the officer to collect the judgment amount and costs of the sale;

7. Contain a correct copy of the bill of costs attached or included with the
writ. [Rule 309 and 662-655, T.R.C.P.]

Orders of sale are used to enforce judgments for the foreclosure of mortgages
and other liens; for example, tax liens. [Rule 309, T.R.C.P.] The plaintiff shall
recover the debt, damages, and costs, with foreclosure of the plaintiff's lien on
the property subject to the lien. [ld.; see Op. Tex. Att'y Gen. No. DM-262 (1993).]

The order of sale shall issue to any sheriff or any constable within the State of
Texas. It shall direct the officer to seize and sell the property as under execution
[Rule 309, T.R.C.P.; see Rule 629, T.R.C.P.], and, if the property cannot be
found or the proceeds of such sale be insufficient to satisfy the balance
remaining unpaid, make the judgment out of any other property of the defendant,
as in the case of ordinary executions. However, an exception applies to an order
of sale when the judgment is against an executor, administrator, guardian, or
trustee, who is deceased, so that the execution shall issue in the name of the
person‘s successor. [Rule 623, T.R.C.P.]

§7.04.03 Service

A sheriff or constable shall proceed without delay to make levy on described
property belonging to the defendant. [Rule 637, T.R.C.P.] An inventory should be
made of any personal property levied upon. Notification of the sale shall be in
the same manner as property levied upon as in execution. [See Rule 647 and
650, T.R.C.P.] This shall occur at any time or day of the week allowing sufficient
time for levy and sale. [Rule 6, T.R.C.P.] The levying officer shall keep securely
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all the personal property for which no delivery bond is given. [§ 34.061(a),
V.A.C.P.R.C.] In foreclosures of defaulted real estate liens, the defendant and
any lien holders (if known) shall have a notice of sale via certified mail to their
last known address [§ 51.002, V.A.Pr.C] The officer shall conduct an auction-
type sale of the courthouse door or where personal property is stored [Rule 649,
T.R.C.P.] after positing for ten days the sale notices at three public places within
the county. [Rule 650, T.R.C.P.] In the case of real property, sale shall be at the
courthouse door on the first Tuesday of the month between the hours of 10:00
a.m. and 4:00 p.m., following publication of the sale notice for no less than 20
days immediately preceding the sale. [Rules 646a, and 647 T.R.C.P.] The
officer should: collect the proceeds of the sale and receipt them; retain, first, the
costs of the sale; then disburse to all parties the calculated amount due each, or
place the proceeds into the registry of the court if so directed by the writ. [§
34.047, V.A.C.P.R.C]

The officer then should prepare and deliver a bill of sale or deed to the
purchaser. An individual may not bid or purchase real property in the name of
any other individual. [§ 34.0445(b), V.A.C.P.R.C.] An officer conducting the sale
of real property may not execute or deliver a deed to the purchaser of real
property unless the purchaser exhibits to the officer an un-expired written
statement issued to the person in the manner prescribed by § 34.015, Tax Code,
showing that the county assessor-collector of the county, in which the sale was
conducted, has determined that there are no delinquent ad valorem taxes owed
by the purchaser to that county, and for each school district or municipality
having territory in that county. [§ 34.0445(a), V.A.C.P.R.C.] The deed executed
by the officer conducting the sale must name the successful bidder as the
grantee and recite that the successful bidder exhibited to that officer an un-
expired written statement issued to the purchaser in the manner prescribed by §
34.015, Tax Code. [§34.0445(c), V.A.C.P.R.C]

A record of writ, documents, sale notice, receipts, and bill of sale or deed should
be maintained by the officer.

§7.04.04 Return
The executing officer’s return shall include:

1. The date and time received;

2. The date and time of delivery;
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3. The location of delivery (complete address);

4. The date and time of levy;

5. The date and time of sale or collection;

6. How much was collected and disbursement amounts to all parties;

7. All correspondence, inventory, sale notice, certified mail, copy of bill of
sale or deed,;

8. If not executed, diligence used to try to execute the writ and reason(s)
not executed,;

9. The executing officer’s signature;
10.He elected official’s name (if applicable);
11.The department name; and

12.Return to the issuing court or plaintiff's attorney of record, if requested.
[Rule 16, T.R.C.P]

§7.04.05 Additional Rules
See the Executions section for an explanation of the rules that also apply to an
Order of Sale.

The Texas Rules of Civil Procedure on executions apply to an Order of Sale.
However, the exempt property protection in the Texas Property Code does not
apply, as the court has made a judicial determination on the status of the
property and waived the exemption if it is listed within an Order of Sale.

§7.05 WRIT OF POSSESSION (not related to Eviction)

§7.05.01 Definition and Issuance

There are several kinds of writs of possession. This section deals with the writ of
possession used to seize real or personal property. [Rule 308, T.R.C.P.] A writ
of possession allows the enforcement of a judgment by seizing certain property
because the writ itself commands the constable to return property to the person
entitled under the judgment.

A writ of possession cannot issue without a judgment. [Rule 310, T.R.C.P]
District and county courts are allowed to enforce judgments through writs of
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possession by specific rules. [Rule 310, T.R.C.P.] A county or district court may
issue a special writ for the possession of personal property if:

1. The judgment is for personal property; and

2. The pleadings, evidence, and verdict show that the personal property in
question has a special value to the plaintiff. [Rule 308, T.R.C.P.]

Justice courts may issue writs of possession under specific rules. [Rule 561,
T.R.C.P.] The general requirements are identical to those of county and district
courts. [Rules 631 and 632, T.R.C.P.] A writ of possession shall describe in
detail the chattels, personal property, or real property subject to the writ, and
shall require the officer to deliver the possession of the property to be party
entitled to it. [Rule 310, T.R.C.P.]

§7.05.02 Requisites
A writ of possession shall:

1. Be styled “The State of Texas”;

2. Be directed to any sheriff; constable, or their deputies;
3. Show the court of issuance;

4. Show the cause number;

5. Be signed by the clerk of the court or justice officially;
6. Bear the seal of the court if from county or district court;
7. Contain the name of the defendant(s); and

8. Command the officer to take possession of the described property and
deliver it to a specified party. [Rules 15, 308, and 621, T.R.C.P.]

§7.05.03 Service

A sheriff, constable, or their deputies shall deliver the service copy of the
possession to the defendant(s) if found within their county. Personal delivery is
required and may be delivered at any time or day of the week. [Rule 6 T.R.C.P.]

§7.05.04 Return
The delivering officer’s return shall include:
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1. The date and time received,;

2. The date and time of delivery;

3. The location of delivery (complete address);

4. Record actions taken with the property described by the possession;
5. Attaché all correspondence, inventory, and property disposition;

6. The executing officer’s signature;

7. The elected official’'s name (if applicable);

8. The department name, and

9. Return to the issuing court or plaintiff's attorney of record, if requested.
[Rules 16 and 107, T.R.C.P.]

§7.05.05 Defendant’s Rights

A defendant may suspend execution of judgment by posting a supersedeas
bond. If the bond is filed and approved, the clerk or justice of the peace shall
immediately issue a writ of supersedeas suspending all further proceedings.
[Rules 634 and 635, T.R.C.P.]

§7.06 WRIT OF SCIRE FACIAS

§7.06.01 Definition and Issuance

Scire facias is a judicial writ founded upon some matter of record, such as a
judgment, that requires the person against whom it is brought to show cause why
the party bringing it should not have advantage of such record. The name is
used to designate both the writ and the whole proceeding. Scire facias is often a
judicial writ directing a debtor to appear and show cause why a dormant
judgment against the debtor should not be revived. Perhaps the most common
application of this writ in Texas is as a process to revive a judgment, after the
lapse of a certain time, or a change of parties or otherwise to have execution of
the judgment. For example, a change of parties may occur when a plaintiff or
defendant dies. [Gracey v. West, 422 S.W. 2d 913, 917 (Tex. 1968).] Scire
facias not only abrogates suit, but also provides for substitution of any person or
persons succeeding to the rights of the original party, whether executor,
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administrator, heir, or person holding the same practical relation. [Rules 150-
156, T.R.C.P.] The revived action is merely a continuation of the original action
and the substituted party stands in the same shoes as the original party. [Rule
152, T.R.C.P]

In Texas, the writ is provided for in both of the Rules of Civil Procedure
[Rules151, 152, and 154, T.R.C.P.] and in the Texas Civil Practice and
Remedies Code. [§ 31.006, V.A.C.P.R.C] A scire facias may be used to forfeit a
bail bond. [Glenn v. State, 236 S.W. 2d 809, 810 (Tex. Cr. App. 1951).] The
scire facias commands the principal and sureties, if any to appear. When a
forfeiture has been declared on a bond, the case is docketed on the scire facias
or the civil docket, and proceedings are governed by the same rules as govern
other civil suits. [Art. 22.10, V.A.C.C.P.] As far as jurisdiction is concerned, a
district court judge has the power to hear and determine a matter pending in any
other district court in the county, regardless of whether the case is transferred.
Any resulting judgment, order, or action is valid and binding as if the case were
pending in the court of the judge who acts in the matter. [/d.] Thus, a district
court has authority to render a judgment nisi, issue a scire facias writ, or hear the
scire facias bond forfeiture proceeding even if it is not the court in which the
defendant was required to appear and failed to do so. [International Fidelity Ins.
Co. v. State, 71 S.W.3d 894, 897-98 (Tex. App. — Texarkana 2002, n.w.h.).]

§7.06.02 Requisites of a Writ of Scire Facias
A writ of scire facias shall:

1. Be styled “The State of Texas”;

2. Be directed to any sheriff or constable;

3. Show the court of issuance;

4. Show the cause number;

5. Show date of filing of the writ;

6. Show date of issuance of the writ;

7. Be signed by the clerk under the seal of the court;

8. Contain address of the clerk;
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9. Contain time within which the defendant may file a written answer with
the clerk who issued the writ; and

10. Notify the defendant that, in case of failure of defendant to file a written
answer, judgment by default may be entered for the relief demanded in
the petition. [Rules 15, 154, and 99, T.R.C.P.]

§7.06.03 Service
A sheriff, constable, or their deputies shall deliver the service copy of the scire
facias to the defendant(s) names on the writ. Personal delivery is required and

may be delivered on any day of the week except Sunday. [Rule 6, T.R.C.P.]

§7.06.04 Return
The delivering officer’s return shall:

1. State the date and time received;

2. State the date and time of delivery;

3. Record location of delivery (complete address);

4. Record to whom process was delivered;

5. If not executed, state the diligence used to try to execute, the reason(s)
not executed, and location of defendant, if known;

6. Contain the executing the officer’s signature;

7. Contain the elected official’s name if applicable;

8. Contain the department name;

9. Be returned to the issuing court or attorney of record, if requested. [Rule
107, 154, and 536, T.R.C.P]

Rule 154, T.R.C.P. provides: The scire facias and returns thereon, provided for
in this section, shall conform to the requisites of citations and the returns thereon,
under the provisions of these rules.
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§7.07 TURNOVER ORDER

§7.07.01 Definition and Issuance

The Texas “turnover statute” grants to judgment creditors a remedy for reaching
property of a debtor where traditional remedies are inadequate. [§§ 31.002-.005,
V.A.C.P.R.C.] Certain property is exempt from attachment, execution, or seizure
for satisfaction of liabilities. [§ 31.002(a) and (f), V.A.C.P.R.C.; see Criswell v.
Ginsberg & Foreman, 843 S.W. 2d 304, 306 (Tex. App. —Dallas 1992, no writ).]

A judgment creditor is entitled to aid from a court of appropriate jurisdiction
through injunction or other means in order to reach property to obtain satisfaction
on the judgment if the judgment debtor owns property, including present or future
rights to property, that:

1. Cannot be readily attached or levied on by ordinary legal process; and

2. is not exempt from attachment, execution, or seizure for the satisfaction
of liabilities.

3. Specifically exempt from turnover are wages paid for personal services in
any form, including paycheck, cash or property. [§§ 31.002-.005,
V.A.C.P.R.C]

4. The judgment creditor may move for the court’s assistance in the same
proceeding in which the judgment is rendered or in an independent
proceeding. The judgment creditor is entitled to recover reasonable
costs, including attorney’s fees. [§31.002 (d) and (e), V.A.C.P.R.C.] The
court issuing the turnover order has several options in dealing with the
debtor and the debtor’s property.

The court may:

A. Order the judgment debtor to turn over nonexempt property that is in
the debtor’s possession or is subject to the debtor’s control, together
with all documents or records related to the property, to a designated
sheriff or constable for execution.

B. Apply the property to the satisfaction of the judgment; or

C. Appoint a receiver with the authority to take possession of the
nonexempt property, sell it, and pay the proceeds to the judgment
creditor to the extent required to satisfy the judgment. [§§ 64.001-
092, V.AC.P.R.C]

An individual may not bid or purchase real property in the name of any other
individual. [§ 34.0445(b), V.A.C.P.R.C.] An officer conducting the sale of real
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property may not execute or deliver a deed to the purchaser of real property
unless the purchaser exhibits to the officer an un-expired written statement
issued to the person in the manner prescribed by § 34.015, Tax Code showing
that the tax assessor-collector of the county in which the sale was conducted,
has determined that there are no delinquent ad valorem taxes owned by the
purchaser to that county, and for each school district or municipality having
territory in that county. [§ 34.0445(c), V.A.C.P.R.C.] The deed executed by the
officer conducting the same must name the successful bidder as the grantee and
recite that the successful bidder exhibited to that officer an unexpired written
statement issued to the purchase in the manner prescribed by § 34.015, Tax
Code. [ld. at(c), V.A.C.P.R.C]

The Texas Supreme Court has held that a turnover order may not order the
debtor to deliver the property directly to the creditor. [§ 31.002(b), V.A.C.P.R.C;;
Copher v. First State Bank of Pittsburg, Texas, 825 S.W. 2d 738, 739 (Tex. App.
— Fort Worth, 1993, n.w.h.).] The court can enforce the turnover order by
contempt proceedings or by other appropriate means in the event of refusal or
disobedience. [§ 31.002(c), V.A.C.P.R.C.] Therefore, a turnover order must be
definite, clear, and concise in order to give the person to whom it is directed
sufficient information regarding the person’s duties and should not be such as
would call on the debtor for interpretations, inferences, or conclusions. [Bergman
v. Bergman, 828 S.W. 2d 555, 557 (Tex. App. — El Paso 1992, n.w.h.).]

The court may appoint a receiver to take possession of the debtor’s property in
order to sell it and pay the creditor the sums due. [Cf., The Grocers Supply Co.,
Inc., v. Intercity Inv. Prop., Inc., 795 S.W. 2d 225, 226 (Tex App. El Paso, 1992,
n.w.h.)(holding that the rights of a prior perfected creditor to take possession of
its collateral are superior to the rights of a “mere judgment creditor”, and the
prior, perfected secured creditor may seize collateral from an officer who has
levied on the property for a judgment creditor)].

The turnover statute allows ex parte entry of turnover orders without notice and
hearing, notwithstanding Rule 21, Texas Rules of Civil Procedure. [§ 31.002,
V.A.C.P.R.C]

§7.07.02 Requisites of a Turnover Order
A turnover order shall:

1. Be styled “The State of Texas”;
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2. Be directed to a debtor/defendant;

3. Show the court of issuance;

4. Show the cause number;

5. Be signed by the clerk or justice officially;

6. Bear the seal of the court if from county or district court;

7. Name a specific sheriff or constable to receive the property; and

8. Describe the property to be turned over. [§§ 31.002-.005, V.A.C.P.R.C;;
Rule 15 T.R.C.P]

§7.07.03 Service

A sheriff, constable, or their deputies shall deliver the turnover order to the
defendant(s) if found, or, if absent, to their agent/attorney within the county.
Personal delivery is required and may be delivered at any time or day of the
week, except Sunday. [Rule 6. T.R.C.P.]

The delivering officer is to make demand for and take possession of said
property, completing an inventory of the same. The officer shall proceed with
execution on the property or place the proceeds into the registry of the court as
directed by the order. If the defendant(s) refuses to turn over the designated
property, the delivering officer should document the refusal and any
circumstances surrounding the refusal.

§7.07.04 Return
The delivering officer shall complete an officer’s return which shall:

1. State the date and time received;

2. State the date and time of delivery;

3. Record actions taken with the property described by the turnover;
4. Attach all correspondence, inventory, and property disposition;

5. If not executed, the diligence used to try to execute and the reason(s)
not executed,;

6. Contain the executing officer’s signature;
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7. Contain the elected official’'s name (if applicable);
8. Contain the department name; and

9. Be returned to the issuing court or plaintiff's attorney of record, if
requested. [Rules 16 and 107, T.R.C.P.]

§7.07.05 Defendant’s Rights

The debtor may challenge a turnover order by motion to modify. [Ex parte
Johnson, 654 S.W. 2d 415, 418 (Tex. 1983).] A turnover may be granted ex
parte. [ld.] Failure to provide prior notice and hearing before the issuance of a
turnover order under Section 31.002 does not compromise constitutional
principles. [§ 31.002, V.A.C.P.R.C.; Ex parte Johnson, 654 at 418.].
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FORM 14 Officer’s Return—Execution
(Part 1) Rule 654, T.R.C.P.

OFFICER’S RETURN

Came to hand this day of , 20, at : , o’clock a.m./p.m.

and made demand on Defendant, , at ,
, , in County,

Texas Zip on the day of , 20 , at L,

Collected Dollars ($ .___) from said defendant on the ___ day of

, 20, applied to the judgment, per attached work sheet.
After demand and refusal of payment by defendant, Officer did not find any non-
exempt property belonging to the defendant at the following address(es):
; , County, Texas,

Zip

, , County, Texas,
Zip

, , County, Texas,
Zip_
That could be levied upon, this day of 20

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkikkkkkkkkkkkkkkkkkkkhkkkkkkkikkkkkkkkkkkkkkkkkkkk

Did not collect monies from said defendant and levied on the __ day of ,

20___, on the following property:

kkkkkkkkkkhkkkkkkkkhkkkkhkkkhhkkkhhkkkhkikhhkkkhkkkkhkkkkkkkkkkkkkhkikkkkkkkkkikk

A Constable’s Sale, on the above listed property, was held on the day of
, 20, at : o'clock a.m./p.m. at hours of ten o’clock and four
o’clock p.m. (Sale Notice Attached)

kkkkkkkkkkkkkhkhkkkhkkkkkkkkhkhkkkkhkhkhkhkkkhkkkkkkhkkkhkkkkkkhkkkhkkkkkkkkkkkkx

Collected Dollars $ .____ from purchaser at sale and applied
to the judgment of this writ, per the attached work sheet. Constable’s (deed/bill of
sale) was issued to the purchaser.

(continued)
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FORM 14
(Part 2)

Fee $

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)
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FORM 15 Officer’s Return—EXxecution and Order of Sale
(Page 1) [Rule 654, T.R.C.P.]

OFFICER’S RETURN

Came to hand this day of , 20 , at : o’clock
a.m./p.m. and made demand on Defendant, ,
at , County, Texas on the day of
, 20 , at : o’clock a.m./p.m.
Did no collect monies from said Defendant, and levied on the day of
, 20 , on the following property, per the attached Order of Sale:
A Constable’s Sale, on the above Ilsted property, was held on the day of
, 20 at o’clock a.m. /p m. at

County, Texas, between the hours of ten
o’clock a.m. and four o’clock p.m. (Sale Notice attached)

Collected Dollars ($ .___) from purchaser at sale and applied
to the judgment on this writ, per the attached work sheet. Constable’s (deed/bill of
sale) was issued to the purchaser.

After demand and refusal of payment by defendant, Officer did not find any
additional
; , County, Texas

Zip__

, , County, Texas
Zip_

; , County, Texas
Zip__
that could be levied upon, this day of , 20
After demand, collected Dollars ($ ) from said
defendant on the day of , 20 and applled to the judgment,

per attached work sheet.
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(continued)
FORM 15
(Page 2)

Fee $

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)
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FORM 16 Constable’s Bill of Sale—Sale Property
(Page 1) [Tex. Civ. Prac. & Rem. Code § 34.0445]

CONSTABLE’S BILL OF SALE
(Personal Property)
THE STATE OF TEXAS }
COUNTY OF }
KNOW ALL MEN BY THESE REPRESENTS:
THAT, WHEREAS, by virtue of a certain Execution and Order of Sale issued out of

the Court of the County of , Texas, in favor of

on a certain judgment rendered
on the __ day of , 20 , and directed and delivered to me as and
chattels, lands and tenements of the said to make certain moneys

in said writ specified.

WHEREBY |, , Constable, as hereinabove stated, did onthe
day of , 20 , in said writ levy upon and take into my possession the
property hereinafter described, and, after advertising the same as prescribed by law,
at , Texas, sell the described property at public
venue. The same was sold to , GRANTEE, for
the sum of (Dollars) $ ., being the

highest bidder therefore.
NOW THEREFORE, in consideration of the premises, and the payment of said sum

of (Dollars) $ ., the receipt of which
is hereby acknowledged. |, , Constable, Precinct __ , as
hereinabove stated, have sold and by these presents do bargain, sell, and deliver
unto all the right, title, and interest which the said

hadonthe _ day of :
20, or at any time afterwards, in and to the following described property, to-
wit:

(continued)

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 137



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

FORM 16
(Page 2)

TO HAVE AND TO HOLD the same unto the said
GRANTEE, theirs heirs and assigns forever, as fully as |, as Constable, as
hereinabove stated, can sell, transfer, and dispose of the same by virtue of said

(Execution, Order of Sale, Tax Warrant, etc.)
IN TESTIMONY WHEREOF, | have hereunto set my hand this day of
20

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)
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FORM 17 Officer’s Return—Order of Sale
(Page 1) [Rules 309, T.R.C.P., and applicable Execution Rules]

OFFICER’S RETURN

Came to hand this day of , 20 , at : o’clock

a.m./p.m. and levied on the __ day of , 20 , on the

following property, at , ,
, County, Texas on the day of 20 , at :

o’clock a.m./p.m.:

(Order of Sale attached)

X S T X T X e T s

A Constable’s Sale, on the above listed property, was held on the __ day of
, 20 _ , at __: _ oOclock am./pm. at
, , , County, Texas,
between the hours of ten o’clock a.m. and four o’clock p.m. on this writ, per the

attached work sheet. (Sale Notice attached)

kkkkkkkkkkkkkkkkkkkkkkkkkikkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk

Constable’s (deed/bill of sale) was issued to the purchaser.

kkkkkkkkkkkhkkkkkkkhkkkkhkhkhkhkkkkkkhkhkhkkkhkkkkkkhkkkhkkkkhkhkkkhkkkhkkkkkkkkx

Did not find any property listed within the Order of Sale that could be levied upon,
this day of , 20 , belonging to the Defendant at the
following address(es):

County, Texas

Zip,
County, Texas
Zip,
County, Texas
Zip,
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
(continue)
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FORM 17
(Page 2)

Fee $

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 140



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

FORM 18 Officer’s Return—Garnishment
[Rules 16, 107, and 663, T.R.C.P.]

OFFICER’S RETURN

Came to the hand on the _ day of , 20 , at
______oclock a.m./p.m. in Precinct , County, Texas, and
executed by delivery to , Garnishee, in
person at : o’clock a.m./p.m. at ,
, in County, Texas Zip

ATTEMPTED SERVICE

DATE TIME ADDRESS & REMARKS

X T T X T X e T

Returned to the issuing court this day of , 20 , at

oclock a.m./p.m. not as to ,

Garnishee/Defendant.

Information as to the whereabouts of the said Garnishee/Defendant being

kkkkkkkkkkkkkkkkkkkkkkkkkikkkkkkkkkkkikkkkikkkkkkkkkkikkkkkkkkkhkkkkkkkkkkkkkkkkikkk

Fee $

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)
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FORM 19  Officer’s Return—Possession (not eviction)
[Rules 308 and 632, T.R.C.P.]

OFFICER’S RETURN

Came to the hand on the day of , 20 , at
o'clock a.m./p.m. and executed in Precinct ,
County, Texas by personal delivery to
at : a.m./p.m. at,
, , in
County, Texas Zip
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
The following listed property:
was taken into possession at
County, Texas and delivered to the
Plaintiff on the day of , 20 , at : o’clock
a.m./p.m.
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
Returned to the issuing court this day of , 20 , at
_____ . Oclock a.m./p.m.
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
Not executed as to the Defendant property

Information as to the whereabouts of the Defendant/Property being

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkikkkkkkkk

Fee $

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)
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FORM 20 Officers Return—Scire Facias
[Rules 107, 154, and 563, T.R.CT.P.]

OFFICER’S RETURN

Came to hand on the day of , 20 , at

oclock a.m./p.m. and executed in the Precinct ,

County, Texas, by personal delivery to
at

o’clock a.m./p.m. , , in

County, Texas Zip .
ATTEMPTED SERVICE

DATE TIME ADDRESS & REMARKS

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkhkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkx

Retuned to the issuing court this day of , 20 , at
o’clock a.m./p.m.

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkx

Not executed as to the Defendant property

Information as to the whereabouts of the Defendant/property being

kkkkkkkkkkhkkkkkkikkhkkkkhkkkkhkkkhkkkkhkikhhkkkhkkkkhkkkkkkkkkkkkkhkikkkkkkkkkikk

Fee $

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)
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FORM 21 Officer’s Return—Turnover Order
[Tex. Civ. Prac. Rem Code §§ 31.002-0025]

OFFICER’S RETURN

Came to hand on the day of , 20 , at

o’clock a.m./p.m. and executed in the Precinct ,

County, Texas, by personal delivery to
at :

o'clock a.m./p.m.

County, Texas Zip .

kkkkkkkkkkkkkkkhkkkhkkkkhkhkhkhkkkhkhkhkkkhkhkhkkkkkkhkkkhkkkhkhkhkkkhkkkhkkkkkkkk

The following listed property was turned over by the Defendant:

__and was taken into possession at

County, Texas on the day of , 20
, at : o’clock a.m./p.m.
Returned to the issuing court this day of , 20 , at
: o’clock a.m./p.m. not executed as to the
Defendant/Property

Information as to the whereabouts of the Defendant/Property being

T X T T X kT X e e

Fee $

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)
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VIIl. WRITS FOR PERSONS

§8.01 WRIT OF ATTACHMENT

§8.01.01 Definition and Issuance

A writ of attachment is an order for the “arrest” of a person who either is in
contempt of court or is to be held as security for the payment of judgment; or it is
a writ ordering legal seizure of property [Black’s Law Dictionary 136 (8" ed.
2004).] The writ may be issued by a judge or clerk of a district or county court or
a justice of the peace, returnable to the issuing court. [§61.021, V.A.C.P.R.C/]

§8.01.02 Emergency Order Authorizing Possession of a Child

Before a court may, without prior notice and a hearing, issue a temporary
restraining order or attachment of a child in a suit brought by a governmental
entity, the court must find that: there is an immediate danger to the physical
health or safety of the child or the child has been a victim of neglect or sexual
abuse and that continuation in the home would be contrary to the child’s welfare;
that there is no time, consistent with the physical health or safety of the child and
the nature of the emergency, for a full adversary hearing under Subchapter C;
and, reasonable efforts, consistent with the circumstances and providing for the
safety of the child, were made to prevent or eliminate the need for removal of the
child. [§ 262.102(a), V.A.Fam.C.]

In determining whether there is an immediate danger to the physical health or
safety or a child, the court may consider whether the child’s household includes a
person who has abused or neglected another child in a manner that caused
serious injury to or the death of the other child, or sexually abused another child.
[/d. at (b).]

If, based on the recommendations of or a request by the department, the court
finds that child abuse or neglect has occurred and that the child requires
protection from family violence by a member of that child’s family or household,
the court shall render a temporary order under Chapter 71 for the protection of
the child. [/d. at (c).]

A temporary restraining order or attachment of the child issued under Chapter
262, Family Code, expires no later than 14 days after the date it is issued unless
it is extended a provided by the Texas Rules of Civil Procedure. [§ 262.103,
V.A.Fam.C.]
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If there is no time to obtain a temporary restraining order or attachment before
taking possession of a child consistent with the health and safety of that child, an
authorized representative of the Department of Protective and Regulatory
Services, a law enforcement officer, or a juvenile probation officer may take
possession of a child without a court order, only on:

1. Personal knowledge of facts that would lead a person of ordinary
prudence and caution to believe that there is an immediate danger to the
physical health or safety of the child;

2. Information furnished by another that has been corroborated by personal
knowledge of facts and all of which taken together would lead a person
of ordinary prudence and caution to believe that there is an immediate
danger to the physical health and safety of the child;

3. A personal knowledge of facts that would lead a person of ordinary
prudence and caution to believe that the child has been the victim of
sexual abuse;

4. Information furnished by another that has been corroborated by personal
knowledge of facts and all which taken together would lead a person or
ordinary prudence and caution to believe that the child has been the
victim of sexual abuse; or

5. Information furnished by another that has been corroborated by personal
knowledge of facts and all which taken together would lead a person of
ordinary prudence and caution to believe that the parent or person who
has possession of the child is currently using a controlled substance as
defined by Chapter 481, Health and Safety Code, and the use
constitutes an immediate danger to the physical health or safety of the
child. [§ 262.104, V.A.Fam.C.]

6. Personal knowledge or information furnished by another, that has been
corroborated by personal knowledge, that would lead a person of
ordinary prudence and caution to believe that the parent or person who
has possession of the child has permitted the child to remain on
premises used for the manufacture of methamphetamine.

§8.01.03 Attachment of Garnishee

If a garnishee has effects in the garnishee’s possession and fails or refuses to
deliver those effects to the sheriff or constable when demand is made, the officer
shall make immediate return of the failure or refusal. Upon motion of the plaintiff,
the garnishee shall be cited to show cause why garnishee should not be attached
for contempt of court for the failure or refusal. [Rule 670, T.R.C.P.]
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§8.01.04 Attachment For Disobeying Injunction

Disobedience of an injunction may be punished by the court or judge as
contempt. In case of such disobedience, the complainant, the complainant’s
agent or attorney, may file in the court in which such injunction is pending an
affidavit stating what person is guilty of such disobedience and describing the
acts constituting disobedience, The court or judge shall cause to be issued an
attachment for such person, requiring that the sheriff or constable arrest the
person if found in the county and bring the person, requiring that the sheriff or
constable arrest the person if found in the county and bring the person before the
court. However, the court may issue instead a show cause order directing and
requiring the person to appear on a date certain to show cause why the person
should not be judged in contempt. [Rule 692, T.R.C.P.]

When a subpoena for a child witness is issued, if a person, without legal cause,
fails to produce the child in court as directed by the subpoena, the court may
impose on the person penalties for contempt. The court may also issue a writ of
attachment for the person and child, in the same manner as other writs of
attachment. [Art. 24.011(b), V.A.C.C.P]

Attachment may also be issued in criminal proceedings. [Art. 24.11, V.A.C.C.P]
When a witness, who resides in the county of the prosecution has been duly
served with a subpoena to appear and testify in any criminal action or
proceeding, fails to appear the State or the defendant shall be entitled to have an
attachment issued forthwith for such witness. [Art. 24.12, V.A.C.C.P.]

When a witness resides in the county of the prosecution, whether the witness
has disobeyed a subpoena or not, either in term-time or vacation, upon the filing
of an affidavit with the clerk by the defendant or State’s counsel that the affiant
has good reason to believe and does believe that such witness is a material
witness and is about to move out of the county, the clerk shall forthwith issue an
attachment for the witness; provided that, in misdemeanor cases, when the
witness makes oath that the witness cannot give surety, the officer executing the
attachment shall take the witness’s personal bond. [Art. 24.14, V.A.C.C.P]

A magistrate has the power in all cases, where a witness resides or is in the
county where the prosecution is pending, to issue an attachment for the purpose
of enforcing the attendance of such witness; this the magistrate may do without
having previously issued a subpoena for that purpose. [Art. 16.10, V.A.C.C.P.]

If a withess summoned from without the county refuses to obey a subpoena, the
witness shall be fined by the court or magistrate not exceeding five hundred
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dollars, which fine and judgment shall be final, unless set aside after due notice
to show cause why it should not be final. Notice may immediately issue,
requiring the default witness to appear at once or at the next term of the court, in
the discretion of the judge, to answer for the witness’ default. The court may
cause to be issued at the same time an attachment for the witness, directed to
the proper county. [Art. 24.22, V.A.C.C.P ]

The attachment shall command the officer to whom the writ is directed to take the
witness into custody and have the witness before the court at the time named in
the writ. In such a case, the witness shall receive no fees, unless it appears to
the court that witness’ disobedience is excusable. In that case, the withess may
receive the same pay as if the witness had not been attached. When the fine is
made final, all costs thereon shall be collected as in other criminal cases. The
fine and judgment may be set aside in vacation or at the time or any subsequent
term of the court for good cause shown, after the witness testifies or has been
discharged. The following words shall be written or printed on the face of the
subpoena for out-of-county witnesses: “A disobedience of this subpoena is
punishable by fine not exceeding five hundred dollars, to be collected as fines
and costs in other criminal cases.” [Id.]

A magistrate may issue an attachment for a witness to any county in the State,
when affidavit is made by the party applying for the attachment that the testimony
of the witness is material to the prosecution or the defense, as the case may be;
and the affidavit shall further state the facts which it is expected will be proved by
the witness. If the facts set forth are not considered material by the magistrate,
or if they are admitted to be true by the adverse party, the attachment shall not
issue. [Art. 16.11, V.A.C.C.P]

§8.01.05 Requisites of an Attachment
A writ of attachment shall:

1. Be styled “The State of Texas”;

2. Be directed to any sheriff or constable of any county of the State of
Texas;

3. Show the court of issuance;

4. Show the cause number;
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5. Be signed by the clerk of the court, or the justice of the peace or
magistrate;

6. Bear the seal of the court;
7. ldentify the person to be attached; and

8. Order the officer executing the writ of attachment to attach the defendant
and produce that person in court on a specific date and time, or place
defendant in jail. [Art. 24.11, V.A.C.C.P.]

§8.01.06 Service

The officer receiving a writ of attachment shall execute the same, without delay,
by taking the person into custody and producing the person in the court on the
date and at the time ordered in the writ of attachment, or by placing the person in
the county jail if the order so states. [Art. 16.13, V.A.C.C.P.]

§8.01.07 Service of Writ for Juvenile Hearing

A juvenile court may issue a writ of attachment for a person who violates a
summons to appear for a hearing entered under Section 53.069 (c) Family Code.
[§ 53.08 (a), V.A.FAM.C.] A writ of attachment so issued is executed in the same
manner as in a criminal proceeding as provided by Chapter 24, Code of Criminal
Procedure. [Ild. at (b).] The officer receiving the attachment shall execute it
forthwith by brining before the magistrate the witness names in the writ, unless
the witness shall give bond for witness’ appearance before the magistrate at the
time and place required by writ. [Art. 16.13, V.A.C.C.P]

§8.01.08 Return
The executing officer shall show in the return;

1. The date and time received,;

2. The date and time it was executed,;

3. The location of where it was executed,;

4. To whom the writ was delivered,;

5. If unexecuted, the reason for the failure to execute;
6. Actions that were taken by the officer to serve it;

7. The executing officer’s signature;
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8. The elected official’'s name (if applicable)’
9. The department name; and,

10. Shall return it to the issuing court.

§8.01.09 Officer’s Liability

Except as provided in Section 34.061, Civil Practice and Remedies Code, an
officer is not liable for damages resulting from the execution of a writ issued by a
court of this state if the officer:

1. In good faith, executes the writ as provided by law and by Texas Rules;
and

2. An officer shows that the officer acted in good faith when the officer
shows that a reasonably prudent officer, under the same or similar
circumstances, could have believed that the officer's conduct was
justified based on the information the officer possessed when the
conduct occurred. [§ 7.003, V.A.C.P.R.C]

An officer shall execute a writ issued by a court of this state without requiring that
bond be posted for the indemnification of the officer. [/d. at (b).]

§8.02 HABEAS CORPUS

§8.02.01 Definition and Issuance

The writ of habeas corpus is the remedy to be use used when any person is
restrained in the person’s liberty. It is an order issued by a court or judge of
competent jurisdiction, directed to any one having a person in custody, or under
restraint, commanding them to produce such person, at a time and place named
in the writ, and show why the person is held in custody or under restraint. [Art.
11.01, V.A.C.C.P]

Habeas corpus translates from Latin as “you have the body of’. [Black’s Law
Dictionary 728 (8" ed. 2004).] The object of a writ of habeas corpus is that a
party be brought before the court or judge. [/d.] Writs of habeas corpus apply to
civil and criminal matters. The Code of Criminal Procedure governs the criminal
writ and the Texas Rules of Appellate Procedure govern the civil writ. [See Arts.
11.01-.64, V.A.C.C.P. and Rules 52.1-52.11, T.R.A.P.] The general definition
above applies to both civil and criminal writs of habeas corpus. In a typical
context, such as contempt for which a person is placed in jail, a writ of habeas
corpus is used to seek the person’s release. [Rules 52 and 120, T.R.A.P.]
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However, the Family Code contains specific provisions concerning writs of
habeas corpus.

In the family law context, the writ of habeas corpus is used to regain possession
of a child based on a prior valid order of the court. A court’s order in a habeas
corpus proceeding compelling the return of a child to the relator is the proper
remedy upon finding that the relator was the parent of the child who has superior
rights to possession over persons seeking to becoming managing conservators.
A writ of attachment may be issued in a habeas corpus proceeding. [§§ 157.371-
376, V.A.Fam.C.]

One of the most common instances in which a constable sees a civil writ of
habeas corpus is when a party challenges a contempt judgment. The validity of
a contempt judgment can only be attacked by a writ of habeas corpus. [Deramus
v. Thornton, 333 S.W. 2d 824, 827 (Tex. 1960).] However, mere judgment of
contempt will not justify granting of a writ of habeas corpus, the applicant must
suffer some restraint to justify the issuance of the writ. [Ex Parte Sealy, 870 S.W.
2d 663, 666 (Tex. App. — Houston, [1% dist.] 1994, no writ) citing Deramus).]

Subject to Chapter 152, Family Code, and the “Parental Kidnapping Act” (38
U.S.C. § 1738A), if the right to possession of a child is governed by a court order,
the court, in a habeas corpus proceeding involving the right to possession of the
child, shall compel return of the child to the relator only if the court finds that the
relator is entitled to possession under the order. If the court finds that the
previous order was granted by a court that did not give the contestants
reasonable notice of the proceeding and an opportunity to be heard, the court
may not render an order in the habeas corpus proceeding compelling return of
the child on the basis of that order. [§ 157.372, V.A.Fam.C.]

§8.02.02 Requisites of Habeas Corpus

The form and contents of the petition are set out in the Texas Rules of Appellate
Procedure. A petition seeking extraordinary relief, such as issuance of a writ of
habeas corpus, must be presented to the clerk of the appropriate appellate court
captioned “In re [name of relator].” [Rule 52.1, T.R.A.P.] Any party may file a
response to the petition, although it is not mandatory. [Rule 52.4, T.R.C.P.]

A writ of habeas corpus shall:

1. Be styled “The State of Texas;”
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2. Be addressed to a person having another under restraint, or in custody;

3. Describe, as near as may be, the name of the office, if any, of the person
to whom it is directed;

4. State the name of the person said to be detained;
5. Fix the time and date of return;

6. Be signed by the judge or by the clerk with the judge’s seal, when issued
by a court;

7. Show the date of issuance;

8. Show the issuing court;

9. Show the cause number;

10.Bear the seal of the court if issued by the county or district court;
11. Identify all parties who interests would be affected;

12.Show the hearing date;

13.Contain a concise summary of facts; and

14.1f a criminal case, contain a copy of writ, order, or process by which
defendant is detained, if any. [Art. 11.02, V.A.C.C.P.; Rule 15, T.R.C.P.]

§8.02.03 Service

The service of the writ may be made by any person competent to testify. [Art.
11.26, V.A.C.C.P.] The writ may be served by delivering a copy of the original to
the person who is charged with having the party under restraint or in custody,
and exhibiting the original, if demanded; if the person being served refuses to
receive it, the person shall be informed verbally of the purport of the writ in
criminal action. If the person being served refuses admittance to the person
wishing to make service, or conceals self, a copy of the writ may be fixed upon
some conspicuous part of the house where such person resides or conceals self,
or of the place where the prisoner is confined; and the person serving the writ of
habeas corpus shall, in all cases, state fully in the return the manner and the time
of the service of the writ. [Art. 11.27, V.A.C.C.P]
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The writ of habeas corpus may be delivered at any time or day of the week,
except Sunday, and it expires upon the hearing date. [Rule 6, T.R.C.P.]

The receiving officer shall:

1.

2.

3.

4.

Stamp the date and time and writ was received;
Collect delivery fee and make receipt;
Enter into record keeping system; and

Deliver the writ to the defendant.

The writ of habeas corpus is a time sensitive document. It is to be delivered to
the named person by executing officer. No further action is required.

§8.02.04 Return

Before indictment found, the writ may be made returnable to any county in the
State. [Art. 11.06, V.A.C.C.P.] The delivering officer shall complete an officer’s
return which shall include:

. Complete date and time received;

Date and time of delivery;

Location of delivery (complete address);

. Name of defendant;

Person to whom the document was delivered;
How delivery was made;

Executing officer’s signature;

The elected officials’ name (if applicable);

Department name; and

10.1f not executed, diligence used to try to execute and reason(s) not

executed.
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§8.02.05 Liability

Any officer to whom a writ of habeas corpus, other writ, warrant or process
authorized by Chapter 11, Code of Criminal Procedure, shall be directed,
delivered or tendered, who refuses to execute the same according to the
directions, or who wantonly delays the service or execution of the same, shall be
liable to fine as for contempt of court. [Art. 11.60, V.A.C.C.P]

§8.03 COMMITMENTS

§8.03.01 Definition and Issuance

A writ of commitment is a warrant, order, or process by which a court or
magistrate directs an officer to take a person for confinement to a prison, mental
hospital, or other institution. [Black’s Law Dictionary 288 (8" edition 2004).]

A writ of commitment in a criminal matter (also known as mittinus) may be issued
by any magistrate; in a civil matter, if on hearing for mental health, the county
court that handles probate and mental health matters will normally issue upon
application, or a designated magistrate in the probate judge’s absence. [§
573.012, V. A.H.&S.C.] The Code of Criminal Procedure contains a writ of
commitment directing a sheriff to receive and place a party in jail. [Art. 2.18,
V.A.C.C.P.; Op. Tex. Att'y Gen. No. JC-0312(2000).] The Mental Health Code
provides for a warrant for apprehension and detention to be issued by a court
that is similar to a commitment writ. [§ 573.012(d)-(f), V.A.H.&S.C.]

Only civil writs of commitment in mental health cases are addressed in this
volume. See Topic XI. “Mental Health”.

§8.04 CAPIAS

§8.04.01 Definition and Issuance

In the criminal context, a capias is a writ issued by the court having jurisdiction of
a case after commitment or bail and before a trial, or by a clerk, and directed “To
any peace officer of the State of Texas”, commanding the officer to arrest a
person accused of an offense and bring the person before that court
immediately, or on a day or at term stated in the writ. [Art. 23.01, V.A.C.C.P ]
Capias is the name for several kinds of writs that command and officer to take a
named defendant into custody. A capias can be issued under the Code of
Criminal Procedure or under the Family Code. A Family Code capias is not the
same thing as a Code of Criminal Procedure capias. This volume addresses
only Family Code capiases:
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1. If the respondent who has been personally served with notice to appear
at a hearing does not appear at the designated time, place, and date to
respond to a motion for enforcement of an existing order, regardless of
whether the motion is joined with other claims or remedies, the court
may hold the respondent in contempt but may, on proper proof, grant a
default judgment for the relief sought and issue a capias for the arrest of
the respondent. [§ 157.066, V.A.Fam.C.]

2. The court may order a capias to be issued for the arrest of respondent if
the motion for enforcement requests contempt, the respondent was
personally served, and the respondent fails to appear. [§ 157.114,
V.A.Fam.C.]

3. The law enforcement officials shall treat the capias in the same manner
as an arrest warrant for a criminal offense and shall enter the capias in
the computer records for outstanding warrants maintained by the local
police, sheriff and the Department of Public Safety. The capias shall be
forwarded to and disseminated by the Texas Crime Information Center
and the National Crime Information Center. [§ 157.102, V.A.Fam.C.]

A capias shall be executed in the same manner as a misdemeanor arrest
warrant. [§ 157.102, V.A.Fam.C.] Bail should be taken by the sheriff of the
country where the defendant was jailed as the same procedure for other
warrants. The arresting officer should contact the issuing court, if within the
same county during normal court hours, to see if the magistrate wants the
defendant brought before them or placed directly in jail. The officer should check
with the issuing court for validity of the capias from time to time, If a period of
time has elapsed since the issuance of the capias.

Upon the filing of a petition seeking enforcement of a child custody
determination, the petitioner may file a verified application for the issuance of a
warrant to take physical custody of the child if the child is imminently likely to
suffer serious physical harm or to be removed from this state. If the court, upon
testimony of the petitioner or other witness, finds that the child is imminently likely
to suffer serious physical harm or be removed from this state, it may issue a
warrant to take physical custody of the child. The petition must be heard on the
next judicial day after the warrant is executed unless that date is impossible. In
that event, the court shall hold the hearing on the first judicial day possible. The
application for the warrant must include the statements required by Section
152.308(b), Family Code. [§ 152.311(a) and (b), V.A.Fam.C.]
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A warrant to take physical custody of a child must: recite the facts upon which a
conclusion of imminent serious physical harm or removal from the jurisdiction is
based; direct law enforcement officers to take physical custody of the child;
provide for the placement of the child pending final relief. [Id. at (e).]

The court may impose conditions upon placement of a child to ensure the
appearance of the child and the child’'s custodian. [/d. at (f).]

§8.04.02 Requisites of a Capias
A capias shall be held sufficient if it:

1.

2.

10.

11

12.

Runs in the name of “The State of Texas;’
Is directed to any peace officer;

Names the person whose arrest is ordered, or if unknown, describe the
person;

. Specifies the offense of which the defendant is accused, and it appears

thereby that the defendant is accused of some offense against the penal
laws of the State;

Show the cause number;

Commands arrest;

Names the court to which and the time when it is returnable;
Is dated and attest officially by the authority issuing it;

Bears the district or deputy clerk signature;

Bears the district clerk seal;

.Contains a bail amount; and

Contains notice on its face to treat the same as an arrest warrant and
enter into warrant computer. [See Arts. 23.02 V.A.C.C.P.; § 157.102
V.A.Fam.C.]

§8.04.03 Service
When an officer receives a capias, the officer should:
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1. Stamp date and time received;

2. Collect delivery fee;

3. Enter into warrant computer system (unless issued by another county,
which should enter it into computer system, and forward certified copy of

county of arrest);

4. Obtain confirmation and extradition of prisoner from the originating
county sheriff or constable;

5. Ifitis an out-of-county capias; arrest defendant and have magistrated;
6. Place defendant into county jail;

7. Execute the return completely on the capias, giving original, or copy, to
the jail of the county of arrest

8. Retain copy of executed capias and place with arrest record;

9. Remove from warrant computer system, if entered;

10. Notify out of county sheriff or constable if entered by them; and
11. Complete state fee voucher, if issued by Attorney General.

A capias can be executed by any peace officer at any time of the day, on any day
of the week. It is executed by arresting the defendant and placing the defendant
in the county jail. The capias accompanies the defendant to the county jail and
does not expire until recalled by the issuing court.

A capias may be executed by any peace officer. In felony cases, the defendant
must be delivered immediately to the sheriff of the county where the arrest is
made, together with the writ under which he was taken. [Art. 23.13, V.A.C.C.P.]

A capias shall not lose its force if not executed and returned at the time fixed in
the writ, but may be executed at any time afterward, and return made. All
proceedings under such capias shall be valid as if the same had been executed
and returned within the time specified in the writ. [Art. 23.07, V.A.C.C.P.]
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§8.04.04 Return
The officer’s return on a capias shall contain:

1. Complete date and time received;
2. Record of date and time executed;
3. Record of location of arrest (complete address);

4. Name of the defendant and depict in which county jail the defendant is
incarcerated;

5. If not executed, diligence used to try to execute and reasons not
executed;

6. Executing officer’s signature;
7. Elected official’s name, if applicable; and
8. Department name.

When an arrest has been made and bail taken, the bond, together with the
capias, shall be returned forthwith to the proper court. [Art. 23.17, V.A.C.C.P.].

The return of the capias shall be made to the court from which it was issued. If it
has been executed, the return shall state what disposition has been made of the
defendant. If it has not been executed, the cause of the failure to execute shall
be fully stated. If the defendant, has not been found, the return shall further
show what efforts have been made by the officer to find the defendant, and what
information the officer has as to the defendant’'s whereabouts. [Art. 23.18,
V.A.C.C.P]

When the capias is not returned at the time fixed in the writ, the officer holding it
shall notify the court from whence it was issued, in writing, of the officers’ reason
for returning it. [Art, 23.08, V.A.C.C.P]
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FORM 22 Return of Service of Writ of Attachment of Persons
[Tex. C. Crim. Proc. Arts. 24.12 and 24.22]

CONSTABLE’S RETURN

Come to hand on the _ day of , 20 , at : o’clock
a.m./p.m. and executed (not executed) onthe __ day of , 20 , at
____:  oclock a.m./p.m., at ,

in , County, Texas, Zip

By attaching the person name in the writ and delivering them to the custody of:
as directed in the writ.

Returned to the issuing court this __ day of , 20 at : a.m./p.m.
As the defendant , and the information as
to the whereabouts of the person to be attached being:

kkkkkkkkkkkkkkkkkhkhkkkhkkkkkhkhkkkhkkkhkhkhkhkhkkkkkkkkkkhkkkhkkkkkkkkkkhkkkkkkkkx

MILEAGE: FEE:

SERVICE ATTEMPTS (Diligence Used)

DATE TIME LOCATION COMMENTS | DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:
DEPUTY NAME

PRINTED NAME
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FORM 23 Subpoena for Out of County Witness in Criminal Case
Art. 24,22, VV.A.C.C.P.

THE STATE OF TEXAS
TO THE SHERIFF OR ANY CONSTABLE WITHIN THE STATE OF TEXAS,
GREETINGS:

YOU ARE HEREBY COMMANDED that you serve by delivering a copy of this
subpoena to , Witness, and summon ,
who resides at , ;
County, Texas, who shall thereby know that he is summoned,
Witness is to be and appear before the Justice Court of Precinct

, Place , to be held in and for the
County of , at the Courthouse thereof, in the City of
, on the day of , , at oclock _ .m.

Witness is being summoned at the instance of Plaintiff/Defendant (and by request of
, Plaintiff s/Defendant’s attorney) in a certain suit now pending
in said court, styled , Plaintiff, vs. ,
Defendant, Cause no. ; and that Witness continue in attendance from
day to day until discharged by the court or by the said ,
Plaintiff/Defendant. Witness is directed to:

[] Attend and give testimony at a deposition, hearing, or trial; or

[ ] Produce and permit inspection and copying of designated documents or tangible
things in the possession, custody, or control of that person.

A disobedience of thus subpoena is punishable by a fine not exceeding five
hundred dollars, to be collected as fines and costs in other criminal cases.

BE ADVISED that failure by any person without adequate excuse to obey a
subpoena served upon that person may be deemed a contempt of the court from
which the subpoena is issued or a district court in the county in which the subpoena
is served, and my be punishable by fine or confinement, or both.

HEREIN fail not, but have you then and there before said court this writ, with your
return thereon, showing how you have executed the same.

WITNESS, , Justin of the Peace, Precinct , Place
County, Texas.
GIVEN UNDER MY HAND, at office in the City of , this day of -
, 20

Justice of the Peace
PCT. , PL

COUNTY, TEXAS

ISSUED this the day of , 20
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FORM 24  Return of Habeas Corpus
[Code Crim. Pro. Art 23.18]

CONSTABLE’S RETURN

Came to hand on the _ day of , 20 , at : o’clock
a.m./p.m. and executed on the ___ day of , 20 , at : o’clock
delivering to: at

, , in County, Texas Zip
Returned to the issuing court this _ day of , 20 , NOT EXECUTED
for the following reason: and the information as to the whereabouts of the

Defendant being:

SERVICE ATTEMPTS (Diligence Used)

DATE TIME LOCATION COMMENTS | DEPUTY
CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS

BY:
DEPUTY NAME

PRINTED NAME
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FORM 25 Return of Service on Capias
[Code Crim. Proc. Art. 11.10]

CITATION - RETURN OF SERVICE
Received the day of , 20 , at o’clock a.m./p.m. and executed

(not executed) on the day of ,20 | at o’clock a.m./p.m. by
delivering in person a true copy of this notice to:

at , ,in
County, Texas, Zip

By taking the Defendant, , into custody and
placing him/her in the County Jail.
Returned to the issuing court on this day of , 20

NOT EXECUTED as the Defendant,
And the information as to the whereabouts of the Defendant being:

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkhkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkx

MILEAGE: FEE:
CONSTABLE
PRECINCT: PLACE:
COUNTY, TEXAS
BY:

DEPUTY NAME

PRINTED NAME
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IX. EVICTIONS and Landlord/Tenant Law

§9.01 EVICTIONS AND LANDLORD/TENANT LAW

§9.01.01 DEFINITION AND ISSUANCE

An eviction* is dispossession by process of law; the act of depriving a person of
the possession of land or rental property which the person has held or leased. It
is the act of turning a tenant out of possession, either by re-entry or legal
proceedings, such as an action of ejectment. [Black’s Law Dictionary 594 (8"
Edition 2004).]

*Be aware that eviction suits were formerly known by the common law term
“forcible entry and detainer” suits. Although the language has been changed in
some sections of the Property Code, these changes have not been made
uniformly, and the term “forcible entry and detainer” is still used in some parts of
the Property Code as well as in the Rules of Civil Procedure.

After proper notice has been given to the tenant, the process of eviction is the
same for residential, commercial, manufactured housing, and homeowner’s
associations. The Texas Property Code, the Texas Civil Practice and Remedies
Code, and The Rules of Civil Procedure govern the process, which does not try
title or ownership issues of rental property. The only issue in an eviction is the
right of actual possession, not the merits of the title. [Rule 746, T.R.C.P.] The
eviction suit should be filed in the justice court in the county (venue) and precinct
(jurisdiction) where the real property is located. [§ 15.0115(a), T.C.P.R.C.; §
24.004, V.A.Prop.C.] Property located in one or more precincts or one or more
counties may be filed in any justice court where any part of the property is
located. The court’s jurisdiction will encompass the real property located in
another precinct or county when any part of the real property is within the court’s
jurisdiction.

The landlord must give a written notice to the tenant before filing suit. The
landlord’s notice to vacate must give the tenant at least three days or any other
period of time specified in the lease before the landlord files the eviction suit. [§
24.005(a), V.A.Prop.C.] If the tenant is being evicted as the result of a
foreclosure and the purchaser chooses not to continue the lease, the notice must
be 30 days. [/d. at (b).] If the occupant is a tenant of a person who acquired
possession by forcible entry, the landlord must give the person at least three
days’ written notice to vacate before filing an eviction suit. [/d. at (c).] If the
tenant occupies the premises by forcible entry the notice may be oral or written
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and notice may be to vacate immediately or by a specified deadline. [/d. at (d).]
This notice may be in person, or by mail at the premises in question. It may be
delivered to the tenant or any person residing at the address who is 16 years of
age or over, or be placed inside the main entry door. [/d. at (f).] A written
request must be made before the vacate notice is given if the landlord wishes to
request payment of back rent when the eviction suit is filed. [/d. at (i).] To be
eligible to recover attorney’s fees, the landlord must give a tenant a written
demand to vacate the premises. The demand must state that if the tenant does
not vacate the premises before the 11" day after the date of receipt of the notice
and the landlord files suit, the landlord may recover attorney’s fees. The demand
must be sent by registered mail or certified mail, return receipt requested, at least
10 days before the date the suit is filed. [§ 24.006(a), V.A.Prop.C..]

Chapter 24 of the Texas Property Code governs residential evictions based on
manufactured home leases entered into before April 1, 2002 and Chapter 94
governs evictions for “manufactured home communities” (four or more lots
offered for lease).

A constable or a constable deputy may act as a private process server to deliver
the landlord’s notice to vacate before the suit is files. The officer may not use a
county vehicle or county equipment or wear a uniform; gun, badge or in any way
imply by deed or action that the officer is anything other than a private process
server. The officer may not deliver the notices while on duty. The officer may
charge a fee for providing this service. This is not a constable/sheriff fee and it is
not set by the commissioner’s court. [§ 154.005(d), V.A.L.G.C.]

§9.01.02 Requisites of Citation In an Eviction (Regular eviction filed under
rule 739 T.R.C.P.)

An eviction citation must:

1. Be styled “The State of Texas;”

2. Be signed by the clerk under seal of the court or by the justice of the
peace;

3. Contain the name and location of the court;
4. Show the date of the filing of the petition;

5. Show the date the citation is issued:;
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6. Show the file number;

7. Show the name of the parties;

8. State the nature of plaintiff's demand;
9. Be directed to the defendant;

10.Show the name and address of the plaintiff's attorney (if applicable) or
the name and address of the plaintiff;

11.Contain the time within which the rules require the defendant to file a
written answer with the clerk who issued the citation;

12.Contain the address of the clerk;

13. Notify the defendant that in case of failure of defendant to file an answer,
judgment by default may be rendered for the relief demanded by the
petition;

14.Command the defendant to appear before the court not more than 10
days nor less than 6 days from the date of service; and

15.Inform the parties that, upon timely request and payment of a jury fee no
later than five days after the defendant is served with the citation, the
case shall be heard by a jury. [Rule 99 and 739, T.R.C.P.]

16. Must include the following notice to the defendant:
FAILURE TO APPEAR FOR TRIAL MAY RESULT IN A DEFAULT
JUDGMENT BEING ENTERED AGAINST YOU. [§ 24.0051(c),
V.A.Prop.C..; Rules 534 and 739, T.R.C.P.]

17.Must include the following notice to the defendant on the first page of the
citation in English and Spanish and in conspicuous bold print:
SUIT TO EVICT - THIS SUIT TO EVICT INVOLVES IMMEDIATE
DEADLINES. CALL THE STATE BAR OF TEXAS TOLL-FREE AT 1-
877-9TEXBAR IF YOU NEED HELP LOCATING AN ATTORNEY. IF
YOU CANNOT AFFORD TO HIRE AN ATTORNEY, YOU MAY BE
ELIGIBLE FOR FREE OR LOW-COST LEGAL ASSISTANCE. [§
24.0051(d), V.A.Prop.C..; Rules 534 and 739, T.R.C.P]
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§9.01.03 Requisites of Citation in an Immediate Possession Eviction
The defendant shall be notified by the justice court that plaintiff has filed a
possession bond. Such notice shall be served in the same manner as a service
of citation and shall inform the defendant of the following:

1. The defendant may remain in possession if the defendant executes and
files a counterbond prior to the expiration of six days from the date the
defendant is served. The bond is subject to approval of the judge. [Rule
740(a), T.R.C.P]

2. The defendant may demand and be granted a trial to be held prior to the
expiration of six days from the date the defendant is served. [/d. at (b).]

3. If the defendant fails to file a counterbond and if the defendant does not
demand trial be held prior to the expiration of six days from the date of
service, the constable of the precinct or sheriff of the county where the
property is situated shall place the plaintiff in possession of the property
promptly after the expiration of six days from the date defendant is
served with notice of the filing of plaintiff's possession bond. [/d. at (c).]

4. If, in lieu of a counterbond, defendant demands trial within the six-day
period and if the justice of the peace rules after trial that plaintiff is
entitled to possession of the property, the constable or sheriff shall place
the plaintiff in possession of the property five days after such
determination by the justice of the peace. [/d. at (d).]

The language on the eviction citation will be different when a possession bond is
filed. The writ of possession may not issue until a judgment has been rendered.
Judicial process requires a citation must be served and returned to the court
before a judgment may be entered and there must be a judgment before a writ
may be issued. In Rule 740(c), T.R.C.P., the language indicates that possession
will occur after expiration of six days. Issuance of the writ is not automatic and
the officer must follow the commands within the writ of possession.

§9.01.04 Service

The constable or sheriff may deliver eviction citations. [Rule 742, T.R.C.P.] The
citation should be served no less than 6 days from the return day and may be
served on any day of the week except Sunday. [Rule 6 and 742, T.R.C.P.] The
defendant may be personally served anywhere the defendant may be found in
the officer’s jurisdiction. When the officer attempts service at the defendant’s
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usual place of abode (residence), the officer may serve the defendant or any
person over 16 years of age at the place of abode. [Rule 742, T.R.C.P.] The
justice court citation may set the date and time the defendant should appear in
court. Some courts allow the officer delivering the citation to set the court date.
The delivering officer should, in either case, make sure the court date is no less
than 6 days and no more than 10 days from the service date [See Rule 739,
T.R.C.P.] The date of service is not counted in the computation of time. [Rule 4,
T.R.C.P.] There are times when the court may set a court date and the officer
has only one day to complete delivery of citation. If the officer is unable to deliver
the citation, it will be necessary to return the citation to the court for the
assignment of a new court date. There are some courts that will give the officer
a new court date without the return of the citation. It is recommended the officer
check with the court and find what the court’s policy is before returning the
citation.

[50 U.S.C. App. §501, et. Seq.] provides a stay of eviction. The servicemember
or dependent must request the stay. The court may stay the case on its own
motion when the court becomes aware the act applies to the defendant. [50
U.S.C. App. §501, et. Seq.]

§9.01.05 Alternate Service Application

If the officer receiving the eviction citation is unsuccessful in making personal
service, the officer shall make application for alternate service. [Rule 742a,
T.R.C.P. The officer must:

1. Within 5 days after receiving citation, execute a sworn statement that the
officer has made diligent efforts to serve the citation;

2. Document officer’s diligence in attempting to serve the citation;

3. Make a minimum of two service attempts at all addresses in the county
shown on the complaint;

4. Sign the affidavit; and
5. Have the affidavit notarized; and

6. File the sworn statement with the justice who shall promptly consider the
statement. [Rule 742a, T.R.C.P.]
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The rule states that judge “may sign” not “must” sign. The officer should consult
with the justice of the peace to determine the judge’s requirements for approval
of alternative service. [/d.]

§9.01.06 Alternate Service
Once the judge has approved the alternate service, the citation will be served in
the following manner:
1.  The officer shall place the citation inside the rental until by placing it
through a mail chute or by slipping it under the front door; and, if neither
method is possible or practical, the officer may securely affix the citation

to the front door or main entry to the premises.

2. The officer must, that same day or the next day, mail a copy of the
citation and complaint by first class mail to the premises in question.

3. The officer shall note on the return the date of delivery and the date of
mailing.

4. Such delivery and mailing to the premises should be at least six days
before the date of the hearing shown on the citation.

5. On or before the day assigned for trial, the officer shall return the citation
with the officer's action written thereon to the judge who issued the
citation. [Rule 742a, T.R.C.P.]

§9.01.07 Return
The delivering officer shall complete an officer’s return which shall include:

1. The date and time received,;

2. The date and time of delivery;

3. Name the person served;

4. Method of service (in person or alternate service);
5. The address;

6. The date mailed, if alternate service;
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7. The service fee;
8. The elected official name and title (if applicable); and

9. Bear the officer’s signature (recommended, also print name). [Rules 16,
107, and 742a, T.R.C.P.]

The citation should be returned to the court promptly. The citation must be
returned to the court before the judgment may be issued. [American Spiritualist
Ass’n v. Ravkin, 313 S.W. 2d 121, 124 (Tex. App. — Dallas 1958) holding the
justice court judgment was fatally defective because of a lack of service on all
defendants.).]

§9.02 WRIT OF POSSESSION

§9.02.01 Definition and Issuance

A writ of possession is a writ of execution employed to enforce a judgment to
recover the possession of land. [Black’s Law Dictionary 1642 (8" ed. 2004).]
Justices of the peace, county courts, and district courts may issue writs of
possession. A writ of possession may not issue before the sixth day after the
judgment is rendered unless a possession bond has been filed and approved
and judgment for possession is granted by default. [§ 24.0061, V.A.Prop.C.] If
the eviction was filed under Rule 740 (immediate possession) the writ of
possession may issue when the judgment is rendered. [Rules 740 and 748,
T.R.C.P.] The plaintiff must request issuance of the writ of possession.

A permit is required to move a manufactured house. The manufactured housing
movers must get a permit from the Texas Department of Transportation to move
the house on the public roads. [§ 623.092, V.A. Transp.C.] If an application for a
permit to move a manufactured house is accompanied by a copy of a writ of
possession issued by a court of competent jurisdiction, the applicant is not
required to submit the written statement from the chief appraiser. The mover can
obtain a permit with a copy of the writ of possession. [§ 623.093(f), V.A.
Transp.C.]

§9.02.02 Requisites of Writ of Possession
The writ of possession shall:

1. Order the officer executing the writ to post a written warning of at least
8% by 11 inches on the exterior of the front door of the rental unit
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notifying the tenant that the writ has been issued and that the writ will be
executed on or after the specific date and time stated in the warning, but
not sooner than 24 hours after the warning is posted. [§ 24.0061(d)(1),
V.A.Prop.C]

2. When the writ is executed, order the officer executing the writ to:
A. Deliver possession of premises to landlord;

B. Instruct the tenant and all persons claiming under the tenant to
leave the premises immediately, and, if the persons fail to comply,
physically remove them,;

C. Instruct the tenant to remove or to allow the landlord, the
landlord’s representatives, or other persons acting under the
officer's supervision to remove all personal property from the
rental until other than personal property claimed to be owned by
the landlord;

D. Place, or have an authorized person place, the removed personal
property outside the rental unit at a nearby location, but not
blocking a public sidewalk, passageway, or street and not while it
is raining, sleeting, or snowing. [/d. at (d).]

3. Authorize the officer, at the officer’s discretion, to engage the services of
a bonded or insured warehouseman to remove and store, subject to
applicable law, part or all of the property at no cost to the landlord or the
officer executing the writ. [/d. at (e).] The officer may not require the
landlord to store the property. [/d. at (f).]

4. Contain notice to the officer that under Section 7.003, Civil Practice and
Remedies Code, the officer is not liable for damages resulting from the
execution of the writ if the officer executes the writ in good faith and with
reasonable diligence. [/d. at (g).] A sheriff or constable may use
reasonable force in executing the writ. [/d. at (h).]

The writ of possession contains clear language on how to execute the writ. It
addresses issues of personal property claimed to be owned by tenant or the
landlord and gives the officer authority to supervise all personnel and activities
when executing the writ. If the landlord or the officer chooses to store all or any
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part of the property, the officer must give the tenant a written notice stating the
complete name, address, and telephone number where the property is stored. If
the tenant is not present, the notice must be mailed by first class mail to the
tenant’s last known address, The notice must state that the tenant may redeem
property on an item-by-item basis after paying the moving and storage charges
reasonably attributable to the items being redeemed during the first 30 days after
storage. After the 30 days, all remaining charges must be paid to redeem the
property. [§ 24.0062(b), V.A.Prop.C.]

§9.02.03 Service

The writ is directed to the sheriff or constable for execution. The copy of the writ
may be attached to the written warning the defendant receives before the writ is
executed. The writ clearly states it is executed when the officer returns control of
the premises to the landlord/plaintiff. [§ 24.0061, V.A.Prop.C..] The writ may be
executed on any day of the week, but it is generally not executed on Sunday.
[Rule 6, T.R.C.P.]

§9.02.04 Return
The executing officer shall complete an officer’s return; which shall:

1. State the date and time received;

2. State the date and time warning is posted;

3. State the date and time show on the warning for execution of the writ;

4. State date and time that writ was executed,;

5. Explain how the writ was executed; (was the defendant present? Was
property stored? How was storage notice delivered? Was property
placed at a nearby location? Was an inventory made?)

6. Contain the service fee;

7. Show the elected official’s name and title (if applicable); and

8. Contain the officer’s signature (print name, as well). [Rule 16, T.R.C.P.]

The officer's return should be brief, clear, and concise. It should be a
chronological statement of all actions relating to the execution of the writ.
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§9.03 WRIT OF REENTRY

§9.03.01 Definition and Issuance

A writ of reentry is a judicial order issued by a justice of the peace to place a
tenant back into a rental unit when the landlord has illegally locked the tenant
out. [§92.009(a), V.A.Prop.C..] The writ of reentry suit must be filed in the justice
court in the precinct where the property is located. It may be issued after the
tenant has sworn the facts of the illegal act at an ex parte hearing and the justice
reasonably believes that the unlawful act has occurred. [/d. at (b).]

If the lockout has occurred because of nonpayment of rent, the residential tenant
does not have to pay the alleged back rent to regain entry. [§ 92.0081(f),
V.A.Prop.C..] A commercial tenant must pay the back rent in order to regain
entry. [§ 93.002(f), V.A.Prop.C..]

§9.03.02 Requisites of Writ of Reentry
The writ shall:

1. Be styled “The State of Texas”;

2. Be directed to landlord or landlord’s representative;

3. Be signed by justice of the peace;

4. Show name and location of the court;

5. Show date of issuance;

6. Show file number;

7. Show name of parties;

8. Describe the premises; and

9. Notify the landlord of the right to a hearing.
§9.03.03 Service
The sheriff, constable or their deputy may serve the writ. [§ 92.009(d),

V.A.Prop.C.] The writ may be served on the landlord, the landlord’'s
management company, and on premises manager or a person who collects the
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rent. The hearing awarded immediate possession of the premises to the tenant,
and the writ should be executed in the same manner as a writ of possession.
This means the officer is authorized to place the tenant in possession of the
premises, if the landlord fails to comply with the writ. Should the landlord fail to
comply with the writ, the officer may use reasonable force in executing it. [/d.]

The officer needs to use caution. Usually when this writ is issued, emotions are
strained among all parties. Officer needs to explain the writ clearly to landlord,
emphasizing that the tenant has been placed back into the premises. The
landlord should be informed that failure to comply with the writ could result in
finding a contempt, including a possible fine, jail term, or both [§ 92.009(i),
V.A.Prop.C.] A writ of possession supersedes a writ of reentry. [§ 92.009(h),
V.A.Prop.C..]

§9.03.04 Return
The officer’s return shall:

1. Show date and time received;

2. Record date and time of delivery;

3. State name of the person served;

4. Record location of delivery (complete address);

5. Give detailed description of how tenant was placed in possession of
property;

6. Contain the name and title of elected official, if applicable; and
7. Be signed in official capacity. [Rule 16, T.R.C.P.]

§9.04 DISTRESS WARRANT

§9.04.01 Definition and Issuance

A distress warrant is a writ authorizing an officer to distrain property. [Black’s Law
Dictionary 1616 (8" ed. 2004).] In the context of an eviction it refers to seizing
tenant’s goods for failing to pay rent due to the landlord. The distress warrant
can only be issued on commercial or agricultural property. [§§54.002 and
54.022, V.A.Prop.C..] Distress warrants may not be issued for residential
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property. Distress warrants may be issued at the commencement of the suit or
at any time during the progress of suit. [Rule 610, T.R.C.P.]

When a tenant leases commercial or agricultural property, a statutory lien is
established on the contents of the commercial building or on the equipment and
crops grown or agricultural property. [§§ 54.001 and 54.021, V.A.Prop.C..] A
suit for back rent must be filed in the court of competent jurisdiction prior to filing
of an application for a distress warrant. The application for a distress warrant
and bond must be filed with the justice of the peace in the precinct where the
leasehold is located or where the property subject to the landlord’s lien is located.
[§§ 54.006(b)(1)(2) and 54.025, V.A.Prop.C..] The justice court shall issue a
citation and a distress warrant to be served upon the defendant and it shall be
returnable to the court state on the citation. NOTE: This justice court citation
requires the defendant to respond by 10:00 a.m. on the first Monday following
twenty days from the date of service if the justice court does not have jurisdiction.
[Rule 619, T.R.C.P.] The citation and warrant shall be returned to a higher court
if the dollar amount of back rent exceeds the justice of the peace jurisdiction. [§
28.003, V.A.G.C.; Rule 620, T.R.C.P]

§9.04.02 Requisites of a Distress Warrant
A distress warrant shall:

1. Be styled The State of Texas;

2. Be directed to any sheriff or constable;

3. Be signed by the judge officially;

4. Command the officer to attach and hold, unless replevied, subject to
further order of the court, so much of the property not exempt by statute
of reasonable value in approximately the amount fixed by the court;

5. Contain the names and location of the court;

6. Contain the date of issuance;

7. Contain the names of parties

8. Specify the court to which the warrant is returnable (may be different
than court of issuance); and
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9. Contain an advisory in 10-point type, “YOU HAVE A RIGHT TO REGAIN
POSSESSION OF PROPERTY BY FILING A REPLEVY BOND. YOU
HAVE A RIGHT TO SEEK TO REGAIN POSSESSION OF THE
PROPERTY BY FILING WITH COURT A MOTION TO DISSOLVE THIS
WARRANT.” [Rules 612 and 613, T.R.C.P.]

§9.04.03 Service

The constable or sheriff shall execute the distress warrant by attaching and
holding the defendant’s property, not exempt by statute, of reasonable value in
approximately the amount set by the court that shall be found within the officer’s
county. [Rule 612, T.R.C.P.] The officer shall keep the property safe and under
the officer's control until it is replevied or the court issues further orders
instructing the officer to release or sell the property.

The defendant shall be served the distress warrant by delivering a copy in person
or delivering a copy to the party’s duly authorized agent or attorney, or delivering
by certified or registered mail, restricted delivery to recipient, or by telephonic
document transfer to the recipient’s current telecopier number or by any other
manner the court may direct following the levy of the warrant. [Rule 21a and
613, T.R.C.P.] When service is by mail, service is complete when it is deposited
in the post office or a USPS depository. Service by telecopier, if it is faxed after
5:00 p.m., shall be deemed served on the following day. [Rule 21a, T.R.C.P.]
The distress warrant may be served on any day of the week and at anytime.
[Rule 6, T.R.C.P.]

§9.04.04 Return
The executing officer’s return shall:

1. Contain the date and time received;

2. Show date and time of seizure;

3. Contain location of delivery (complete address);

4. Contain description of actions taken (mandatory);

5. Describe seized property with such certainty as to identify it (mandatory).

Perishable property should be called to the court’s attention to avoid
serious or immediate waste or decay;
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6. Contain the executing officer’s signature;
7. Contain the elected official’s name (if applicable);
8. Show the department name; and

9. Be sent to appropriate court where the original suit is pending. [See,
Rule 620 T.R.C.P]

Once the citation and distress warrant have been returned to the court, the officer
will keep the property in the officer's care and control until one of the following
ocCCurs;

1. The court orders the property sold;

2. The property is replevied; or

3. The court orders the release of the property.
If the court orders the property to be sold, the court shall issue an order of sale.

The officer will follow the rules governing an order of sale. (See “Writs — Post-
Judgment for Property; Order of Sale, § 7.04)

9.05 Residential Tenant’s Right of Restoration after Unlawful
Utility Disconnection [92.0091 V.A.Prop.C.]
9.05.01 Definition and Issuance

A judicial order issued by a justice of the peace allowing a residential tenant an
immediate temporary restoration of disconnected utility service, pending a final
hearing on the tenant’s sworn complaint, if service was unlawfully disconnected
by the landlord or the landlord’s representative in violation of V.A.Prop.C.
92.008(b).

The tenant must file with the justice court in the precinct in which the rental
premises are located a sworn complaint specifying the facts of the alleged
unlawful utility disconnection by the landlord or the landlord’s agent. The tenant
must also state orally under oath to the justice the facts of the alleged unlawful
utility disconnection [92.0091(b) V.A.Prop.C.] If the justice reasonably believes
that the unlawful act has occurred, may issue the Writ [92.0091(c)].
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i. Requisites:
The Writ shall:

1. Be styled “ The State of Texas”

2. Be directed to the Landlord or Landlord’s representative
3. Be signed by the justice of the peace

4. Show name and location of the court

5. Show date of issuance

6. Show file number

7. Show name of parties

8. Describe premises and service to be restored

9. Notify landlord of the right to a hearing

9.05.02 Service

The Sheriff, Constable or their deputy may serve the Writ [ 92.0091(d)].The writ
of restoration of utility service must be served on either the landlord or the
landlord’s management company, on-premises manager or rent collector in the
same manner as a writ of possession in a forcible detainer suit.

ii. Return:
The officer’s return shall:
1. Show date and time received
2. Record date and time delivered
3. Record location of delivery ( complete address )
4. State name and title of person served

5. Contains the name and title of elected official, (if applicable)
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6. Be signed in official capacity. [ Rule 16, T.R.C.P.]
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FORM 26 Officer’s Request for Authorization of Alternate Service — Eviction
(Page 1) [Rule 742a, T.R.C.P.]

STATE OF TEXAS

COUNTY OF
Before me, the undersigned authority, this day personally appeared
, to me well known, and who, after being duly sworn by

me, did depose and say:
| am a Deputy Constable/Constable employed by

Constable of Precinct Number of County, Texas.
On the __ day of , 20 , | was assigned an eviction citation,
cause number issued out of Court of
County, Texas, styled as versus
and was instructed to attempt service on
at ,
, in County, Texas Zip . The

citation has been in my possession for five days or less and, despite diligent efforts
at all addresses listed, | have been unable to personally deliver the citation. | have
made the following efforts to personally serve the defendant:

DATE TIME LOCATION/COMMENT

| therefore request authorization to serve the citation by (a) placing the citation inside
the premises or by placing it thought the door mail chute or by slipping it under the
front door or by securely affixing the citation to the main entrance to the premises;
(b) by mailing a copy of the citation with the petition attached to the premises on the
same or next day.

Constable Precinct No

County, Texas

By:
(Deputy Signature)

(Printed Name)
(continue)
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FORM 26
(Page 2)

Subscribed and sworn to before me on the day of

Notary Public in and for the

State of Texas

Notary’s Name (printed):

My Commission expires:

ORDER OF THE COURT
The hereinabove motion came on for hearing this day and after due consideration
this motion is herewith GRANTED.

ENTERED this, the day of , 20

Justice of the Peace, Precinct No.

, County, Texas
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FORM 27A Officer’s Return — Writ of Possession
[Tex. Property Code, § 24.0061]

OFFICER’S RETURN

Came to hand on the __ day of , 20 at o’clock a.m./p.m.
The warning notice was posted on the day of , 20, at
o’clock a.m./p.m., to be executed on or after the day of , 20, at

o’clock a.m./p.m.

The defendant was/was not present. Defendant’s property was:
[ ] placed at a nearby location, being

[] placed in storage and storage notice was given to Defendant in person.

[ ] placed on the door and mailed.

COMMENTS:
MILEAGE: FEE:
CONSTABLE
PRECINCT: PLACE:
COUNTY, TEXAS
BY:

DEPUTY NAME

PRINTED NAME
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FORM 27B Storage Notice to Tenant — Writ of Possession
(Page 1) [Tex. Property Code §§ 24.0061(e) and 24.0062]

STORAGE NOTICE

Notice is hereby given to , tenant of

, that all or part of the personal property removed

from the rental premise under a Writ of Possession (Case number
) has been stored by a public warehouseman pursuant to
Texas Property Code §§ 24.0061(e) and 24.0062. The warehouseman is:
Warehouseman

Address

City , Texas Zip

Phone No. - -

Contact the warehouseman for release of the personal property placed in storage

Pursuant to The Texas Property Code §24.0062, notice is given to you as tenant,
of the following:
o Within 30 days from the date of storage, tenant may redeem on demand
and on payment of the moving and storage charges reasonably attributable to
the items being redeemed any of the property described by Section 24.0062(e) of
the Texas Property Code, including:
1. Wearing apparel;

. Tools, apparatus, and books of a trade or profession;

. School books;

. A family library;

. Family portraits and pictures;

. Beds and bedding;
. Kitchen furniture and utensils;

2
3
4
5
6. One couch, two living room chairs, and a dining table and chairs;
7
8
9. Food and foodstuffs;

1

0.Medicine and medical supplies;

(continue)

Rev. 10/2010 © Texas Justice Court Training Center (2010)
Page 182



TJCTC TEXAS CONSTABLE’S GUIDE TO CIVIL PROCESS

FORM 27B
(Page 2)

11.One automobile and one truck;
12. Agricultural implements;
13. Children's toys not commonly used by adults;

14.Foods that the warehouseman or the warehouseman's agent knows are
owned by a person other than the tenant or an occupant of the
residence;

15.Foods that the warehouseman or the warehouseman's agent knows are
subject to a recorded chattel mortgage or financing agreement; and

16.Cash

After 30 days from the date of storage and before sale of the stored property, the
tenant may redeem the property on demand and upon payment of all remaining
moving and storage charges.

e Subject to the previously stated conditions, the warehouseman has a
lien on the property to secure payment of moving and storage
charges and may sell all of the property to satisfy reasonable moving
and storage charges after 30 days, subject to the requirements of
Section 24.0062(j), Texas Property Code.

Date Notice given by:
Deputy Constable

Notice was given to tenant:

[ ]in person.

[ ] by mail.
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FORM 28  Officer’s Return - Writ of Reentry
[Tex. Property Code § 92.009(d)]

OFFICER’S RETURN

Came to hand on the day of , 20 at
o’clock a.m./p.m., and was executed on the day of ,
20 at oclock a.m./p.m. by delivering the writ to

landlord/landlord agent/rent collector. Following said

delivery, the:

[ ] landlord placed the tenant back into the rental unit.

[] executing officer placed the tenant back into the rental unit.

COMMENTS:

khkkhkhhkhhhhhhhhhhhhhhhhhrhhhhhdhddhhddhrhhhrhdhhhhdhdhdhdddrdrhrhhrhhrhhhdrhdhdrdhdddriris

MILEAGE: FEE:

CONSTABLE
PRECINCT: PLACE:

COUNTY, TEXAS
BY:

DEPUTY NAME

PRINTED NAME
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X. FAMILY LAW
§10.01 FAMILY LAW
§10.01 Protective Orders and Magistrate’s Order for Emergency
Protection

§10.01.02 Definition and Issuance — Magistrate’s Order

A magistrate’s order for emergency protection differs from a protective order
issued pursuant to Chapter 85, Family Code or a temporary ex parte order under
Chapter 83, Family Code. An emergency protective order (issued by a
magistrate) may protect the applicant as follows:

At a defendant’'s appearance before a magistrate after arrest for an offense
involving “family violence” as defined by Section 71.004, Family Code, or an
offense under Section 42.072, Penal Code (“stalking”), a magistrate may issue
an order for emergency protection on the magistrate’s own motion or on the
request of:

1. The victim of the offense;

2. The guardian of the victim;

3. A peace officer; or

4. An attorney representing the state. [§17.292, V.A.C.C.P]
The Family Code defines family violence as:

1. An act by a member of a family or household against another member of
the family or household that is intended to result in physical harm, bodily
injury, assault, or sexual assault or that is a threat that reasonably
placed the member in fear of imminent physical harm, bodily injury,
assault, or sexual assault, but does not include defensive measures to
protect oneself;

2. Abuse, as that term is defined by sections 261.001 (abuse) (1)(C) (E),
and (G), by a member of a family or household toward a child of the
family or household; or (3) dating violence, as that term is defined by
Section 71.0021.” [§ 71.004, V.A.Fam.C.]
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§10.01.03 Requisites of a Magistrate’s Order

The magistrate may, among other things, prohibit the arrested party from: (1)
committing family violence or an assault on the person protected under the order
or an act in furtherance of an offense under Section 42.072, Penal Code
(“stalking”); (2) communicating directly with a member of the family or household
or with the person protected under the order in a threatening or harassing
manner; or by a threat through any person to a member of the family or
household or to the person protected under the order; (3) going to or near the
residence, place of employment, or business of a member of the family or
household or of the person protected under the order, or the residence, child
care facility, or school where a child protected under the order resides or attends;
or (4) possessing a firearm, unless the person is a peace officer, a defined by
Section 1.07, Penal Code, actively engaged in employment as a sworn, full-time
paid employee of a state agency or political subdivision. [Art. 17.292(c),
V.A.C.C.P.] The victim of the offense need not be present in court when an order
for emergency protection is issued. [/d. at (d).] Issuance of a protective order by a
magistrate is either mandatory or permissive.

Mandatory: at a defendant’s appearance before a magistrate after arrest for an
offense involving family violence or stalking, the magistrate shall issue an order
for emergency protection if the arrest is for an offense that also involves serious
bodily injury to the victim; or the use or exhibition of a deadly weapon during the
commission of an assault. [/d. at (b).]

Permissive: at a defendant's appearance before a magistrate after arrest for an
offense involving family violence or stalking under Section 42.072, Penal Code,
the magistrate may issue an order for emergency protection. [/d. at (c).]

In the order for emergency protection, the magistrate shall specifically describe
the prohibited locations and the minimum distances, if any, that the party must
maintain, unless the magistrate determines for the safety of the person or
persons protected by the order that specific descriptions of the locations should
be omitted. [/d. at (e).] If an order for emergency protection prohibits a person
from going to or near a child care facility or school, the magistrate shall send a
copy of the order to the child care facility or school. [/d. at (i).]

An order for emergency protection must contain the following statement printed
in bold-face type or in capital letters:

‘A VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT PROHIBITED
BY THE ORDER MAY BE PUNISHABLE BY A FINE OF AS MUCH AS $4,000
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OR BY CONFINEMENT IN JAIL FOR AS LONG AS ONE YEAR OR BY BOTH.
AN ACT THAT RESULTS IN FAMILY VIOLENCE OR A STALKING OFFENSE
MAY BE PROSECUTED AS A SEPARATE MISDEMEANOR OR FELONY
OFFENSE. IF THE ACT IS PROSECUTED AS A SEPARATE FELONY
OFFENSE, IT IS PUNISHABLE BY CONFINEMENT IN PRISON FOR AT
LEAST TWO YEARS. THE POSSESSION OF A FIREARM BY A PERSON,
OTHER THAN A PEACE OFFICER, AS DEFINED BY SECTION 1.07, PENAL
CODE, ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-TIME
PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL SUBDIVISION, WHO
IS SUBJECT TO THIS ORDER MAY BE PROSECUTED AS A SEPARATE
OFFENSE PUNISHABLE BY CONFINEMENT OR IMPRISONMENT.”

“NO PERSON, INCLUDING A PERSON WHO IS PROTECTED BY THIS
ORDER, MAY GIVE PERMISSION TO ANYONE TO IGNORE OR VIOLATE
ANY PROVISION OF THIS ORDER. DURING THE TIME IN WHICH THIS
ORDER IS VALID, EVERY PROVISION OF THIS ORDER IS IN FULL FORCE
AND EFFECT UNLESS A COURT CHANGES THE ORDER.” [Art. 17.292(g),
V.A.C.C.P.]

Family, family violence, and household have the meanings assigned by Chapter
71, Family Code. [/d. at (m).]

§10.01.04 Service of a Magistrate’s Order

An order for emergency protection is effective on issuance, and the defendant
shall be served a copy of the order in open court. An order for emergency
protection remains in effect up to the 61° day but not less than 31 days after the
date of issuance. [Art. 17.292(j), V.A.C.C.P.]

Commentary

To the extent that a condition imposed by an order for emergency protection
conflicts with an existing court order granting possession of or access to a child,
the condition imposed by the magistrate’s order prevails for the duration of the
order for emergency protection. [/d. at (f).] The magistrate issuing an order for
emergency protection shall send a copy of the order to the chief of police in the
municipality where the member of the family or household or individual protected
by the order resides, if the person resides in a municipality, or to the sheriff and
the constable of the county where the person resides, if the person does not
reside in a municipality. If the victim of the offense is not present when the order
is issued, the magistrate issuing the order shall order an appropriate peace
officer to make a good faith effort to notify, within 24 hours, the victim that the
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order has been issued by calling the victim’s residence and place of employment.
The clerk of the court shall send a copy of the order to the victim. [Art. 17.292(h),
V.A.C.C.P]

To ensure that an officer responding to a call is aware of the existence and terms
of an order for emergency protection issued under this article, each municipal
police department and sheriff shall establish a procedure within the department
or office to provide adequate information or access to information for peace
officers of the names of persons protected by an order for emergency protection
issued under this article and of persons to whom the order is directed. The
police department or sheriff may enter an order for emergency protection in the
department’s or office’s record of outstanding warrants as notice that the order
has been issued and is in effect. [/d. at (k).]

Commentary

A person commits an offense if the person violates an order issued under Article
17.292, Code of Criminal Procedure. [§ 25.07 (a), V.A.P.C.] The offense is a
Class A misdemeanor on the third offense, and a third degree felony if the
defendant has violated the order or a condition of bond by committing an assault
or stalking. [/d. at (9).]

§10.02 Temporary Ex Parte Protective Orders

To ensure that law enforcement officers responding to calls are aware of the
existence and terms of protective orders issued under Subtitle B, Title 4, Family
Code, each law enforcement agency shall establish procedures in the agency to
provide adequate information or access to information for law enforcement
officers of the names of each person protected by an order issued under this
subtitle and of each person against whom protective orders are directed. [ §
86.001(a), V.A.Fam.C.] A law enforcement agency may enter a protective order
in the agency's computer records of outstanding warrants as notice that the order
has been issued and is currently in effect. On receipt of notification by a clerk of
court that the court has vacated or dismissed an order, the law enforcement
agency shall remove the order from the agency's computer record of outstanding
warrants. [ /d. at (b).]

§10.02.01 Definition and Issuance

In certain circumstances, a person may request a court having jurisdiction to
issue an order protecting the person, members of the person’s household or
others from family violence (see definition of family violence in previous section),
as well as the prosecuting attorney or DPRS. [§§ 82.001-.043, V. A.Fam.C.] If a
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court finds from the application that there is a clear and present danger of family
violence, the court, without further notice to any other member of the family or
household and without a hearing, may enter a temporary ex parte order for the
protection of the applicant or any other family or household member. Ex parte
means “...for the benefit of one party only without notice to, or argument by, any
person adversely interested.” [Black’s Law Dictionary 616 (8" ed. 2004); see §
83.001, V.A.Fam.C.] The court shall render a protective order if it finds that family
violence has occurred and will likely occur in the future. [§§ 81.001 and
85.001(b), V.A.Fam.C.]

§10.02.02 Requisites of A Temporary Ex Parte Order

An application for a protective order may be filed by any of a variety of family
members as well as county or district attorneys. [§ 82.002, V.A.Fam.C]
Generally, the application contains: (1) the names of the parties seeking
protection and their relationship to the individual alleged to have committed
family violence, (2) the facts and circumstances of the family violence, and (3) a
request for one or more orders. An individual may apply for the issuance of a
temporary ex parte order under Chapter 83, Family Code. In a temporary ex
parte order, the court may direct a respondent to do or refrain from doing
specified acts. [§ 83.001(b), V.A.FAM.C.] Under certain provisions the court may
also exclude a party from the residence [see § 83.006, V.A.Fam.C.]

A temporary ex parte order is valid for the period specified in the order, not to
exceed 20 days. On the request of an applicant or on the court’'s own motion, a
temporary ex parte order may be extended for additional 20-day periods. [§
83.002, V.A.Fam.C.] During the time the order is valid, a temporary ex parte
order prevails over any other court order made under Title 5 (Parent-Child
Relationship) to the extent of any conflict between the orders. [ § 83.005, V.A.
Fam. C]

§10.02.03 Service of Notice of Application for a Temporary Ex Parte
Protective Order

Each respondent to an application for a protective order is entitled to service of
notice of an application for a protective order, except in a suit for dissolution of a
marriage. [§ 82.043(a) and (e), V.A.Fam.C.] The clerk shall issue a notice of
application for the protective order and it shall be served in the same manner as
service of citation under the Texas Rules of Civil Procedure, including personal
service or service by registered or certified mail, but not by publication. [§
82.043(c), V.A.Fam.C.; Rule 106, T.R.C.P.] However, service of notice of the
appl